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At the end of 2013, an agreement was signed between Armenia and Russia, which was shortly ratified by the Armenian Parliament (despite the controversial vote count).  This was a gas agreement between the two states on the basis of which Russian Gazprom company, which prior to this agreement owned 80 percent of the Armenian-Russian joint venture ArmRusgazprom, now purchased the remaining 20 percent.  The contract also envisaged the development of the gas transportation and gas distribution systems, underground gas storage facilities, as well as the 5th unit of Hrazdan thermoelectric power station.  Some other facts regarding this deal are as follows: the purchase of the 20 per cent was realized through direct sale and without the need to obtain permission, adjustment and compliance required by the legislation of the Republic of Armenia (RA), including the adjustments by the antitrust authorities.  Additionally, until 31st of December of 2043, the Armenian side guarantees through the contract that no future laws, decisions or any normative legal act of the RA can change or declare void or affect in any other way the rights and benefits of Gazprom, ArmRusgazard or their successors.
In the world of business this type of agreements are classified as contracts with stabilization clauses.  These types of clauses or conditions are envisaged for minimizing risks that may impact the investment negatively. Such risks include changes in political course, socio-economic, ideological outlook that may lead to change of the legislation of the state with which the contract is signed. After all, the state is a sovereign body, and for meeting its social and economic needs, it may adopt such legal measures, which may affect the investors too.  Therefore, such clauses limit as to how legislative changes impact the investment and guarantee stabilization for investors. 
However, there are several variations of stabilization clauses.  While freezing clauses make any legislative change inapplicable to the investment (freeze it), contracts with equilibrium clauses allow certain adjustment of the contract over the time in a way that changes in the domestic circumstances do not damage the investor with which the contract is signed.  Otherwise the state has to compensate accordingly.
   
What the scholars agree on is that today most common (as well as reasonable) form of contracts between states and investors are contracts with equilibrium clauses (specifically its limited types), foreseeing compensation or adjustments to the deal to compensate the investor only when the covered changes occur, while freezing clauses are considered as outdated.  Additionally, according to a study, contracts with freezing clauses are more common e.g. in Sub-Saharan African contracts, while more flexible equilibrium clauses are common in OECD countries where governments have better negotiating capacity.   An explanation to this is mainly due to political instability in regions such as Sub-Saharan Africa and the risks it may bring to the investment, however, other reasons such as lack of training in contract drafting, as well as long term investment contracts are also mentioned as conditions resulting in broad clauses, which in its turn threatens the exercise of policies aimed at improving economic, social and political situation.
Going back to the contract between Armenia and Russian Gazprom, we observe a type of stabilization clause based on which “no future laws, decisions or any normative legal act of the RA can change or declare void or affect in any other way the rights and benefits of Gazprom, ArmRusgazard or their successors”.
Now the question is whether this contract in any way trumps the constitution of a sovereign Armenian state.  The conditions of the contract dictate freezing clauses, in case of which compliance with new laws is not foreseen. This in its turn limits the state’s ability to apply new social, environmental, labour or other legislation that can in some way affect the contract. The investor, on the other hand, relying on stabilization clauses may consider itself exempt from applying new laws which refer to working conditions, changes in minimum wages, usage of technologies aimed at protecting the environment from adverse impacts, etc. This means that the international obligations that the state has agreed to fulfil in the field of primarily human rights are undermined by this investment agreement, since the state will first of all be unable to guarantee equal application of changed legislation for every citizen. Therefore the state’s role as legislator is limited, threatening its sovereignty. 
The state’s sovereign status is also undermined by the following paragraph, “The purchase of the mentioned package of shares of “ArmRusgazard” CJSC by “Gazprom” OJSC is realized through direct sale, without the need of obtaining adjustment, permissions and compliance with the legislation of the Republic of Armenia, including the adjustments by the antitrust authorities”.  

Taking into account the monopolized gas market in Russia, the role of the “ArmRusgazard” CJSC as the holder of exclusive rights to the imported gas for the Armenian consumers from the Russian Federation territory doesn’t seem very worrying. However, this contract is for another 30 years, therefore, if the gas market becomes diversified in Russia, Armenia will have to stick to Gazprom and pay as much as indicated by the company, without the possibility to find cheaper alternatives for additionally not burdening the already fractured socio-economic situation in Armenia. 

Absence of consultation with the antitrust bodies also risks to monopolizing the Armenian gas market itself, excluding the chance of importing gas from other countries, say from its neighbour Iran, and thus crushing hopes of ever having cheap gas for the population with 32.4% poverty rate. This failure of the state to regulate the gas market in a way to avoid its monopolization and therefore high prices makes the state complicit in aggravating the social and economic state of its population.  
Another concerning fact of this agreement is the deal around the price for this transaction. As mentioned in the agreement, the 20 percent will cost the Russian side around 63 billion Armenian drams, which as of the time this agreement was made, would make around 156 million USD. According to the agreement, the Russian side is obliged to pay this money to the state budget of the Republic of Armenia within a month after it receives as its property the shares of 20 percent. At the same time it has been announced in the Armenian media that this 156 million USD will serve for repaying half of the 300 million USD debt which the Armenian side had accumulated since 2011 through government’s secret subsidising of the Russian natural gas supplied to Armenia, while the other half will be annulled by the Russian side. Analyzing the price deal, questions rise, such as why the subsidization of the gas was secret, or based on which factors the sum of 300 million USD debt had been accumulated, finally if the Russian side annuls the rest of the debt, could it mean the real price of the 20 percent of shares was worth more, or is it indeed sign of generosity on behalf of Russia?  
There are other concerns as well, such as the condition that the natural gas transported from Russia to Armenia is foreseen for the consumption in the internal market of the Republic of Armenia and is not subject to export outside it.  While, this sounds pretty sensible, the case of Armenia is problematic considering its neighbourhood with a region not yet recognized as a state by the international community, yet acting as such.  Armenia is the only path through which it gets all the necessary goods for survival, including gas, therefore not taking into account this aspect and limiting its population’s access to means of survival would also clash with their rights, unless the world recognizes its independence referendum.  Another option is that abovementioned Russian gas company informally recognizes this region as a part of Republic of Armenia.

Concluding, it is necessary to mention that although companies need guarantees before investing and signing contracts, both the companies and the state have to first of all remember that international obligations of the state to realize human rights cannot be taken to the sidelines.  Therefore, what the academics offer as a solution is to exclude at least social and environmental public interest regulations from the contracts with stabilization clauses.  Otherwise, the company risks to undermine the sovereignty of a state if it considers itself exempt from respecting its partner state’s legislative functions.  Considering the developments nowadays in the way the public and various local and international organizations monitor the situation of how businesses affect the human rights, companies are gradually becoming reluctant to make deals which pursue solely income, also taking care of their reputation. 
Finally, taking into account that the field of business and human rights is a relatively new area in the world and is yet absent from the Armenian or Russian human rights sector, it would be a strategic step to involve experts in this area (taking into account the close cooperation between these two states) for making contracts which will not trump human rights on the one hand and affect the reputation of the companies on the other.
Sources:
Gehne, K., Brillo, R., Stabilization Clauses in International Investment Law: Beyond Balancing and Fair and Equitable Treatment, Working Paper No 2013/46, January 2014  
Halabi, S., Efficient Contracting Between Foreign Investors and Host States: Evidence from Stabilization Clauses, 31 Nw. J. Int'l L. & Bus, 2011 
IFC, Stabilization Clauses and Human Rights, 27 May 2009
Order of the Government of the Russian Federation, 30 November 2013, Moscow
The World Bank, World Development Indicators: Armenia
More about stabilization clauses:

Anyanrouh, F., The Realities of Stabilization Clauses in Petroleum Investment Contracts, 02 April 2013
Howse, R., Freezing government policy: Stabilization clauses in investment contracts, 04 April 2011
� Equilibrium clauses in their turn can be divided into full and limited economic equilibrium clauses, of which full economic equilibrium clauses protect against the financial implications of all changes of law by requiring compensation or adjustments to the deal to compensate the investor when any changes occur, while limited equilibrium clauses protect 


against financial implications of some limited set of changes in law or after specified costs are incurred. They require compensation or adjustments to the deal to compensate the investor only when the covered changes occur.








