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It is a privilege to be invited to speak to this gathering.  However, I suffer from every disadvantage.  I am not a lawyer. I am an amateur among professionals, a generalist among specialists, a goose among swans.  And yet, because I believe it is morality rather than the law that needs ultimately to underpin, motivate and constrain modern business, perhaps even an amateur generalist goose may have something to contribute, though you, rather than I, will be the judge of that. 

The challenge we confront today is simply stated.  It is to ensure that the most powerful economic mechanism the world has so far known operates in a manner consistent with the values of society.  That mechanism – the public limited company (plc) operating in a competitive market economy - now bestrides the globe.  The ending of the Cold War and the discrediting of state enterprise have given the private sector free rein, in particular across the developing world. I use the phrase ‘free rein’ metaphorically; our problem is that it is also applicable literally. 

The corporate world touches the lives of people more closely than any other constituency, giving it immense potential for good or harm. To us in this room, the wealthy beneficiaries in a wealthy country, its benefits are obvious.  It also brings significant benefits to the developing world through investment, employment, technology, skills and access to markets.  But together with these benefits has come collateral damage – to individuals, to the environment, to communities. Whether directly or indirectly, companies encounter problems which we would now classify under the generic heading of human rights.  In their supply chains they can meet exploitative child labour, discrimination, risks to health and life, forced labour. The extractive industries can be involved in the spoliation of the environment and the destruction of communities. In contexts of conflict and human rights violations they confront a need for security which is too often provided by ill-disciplined state security forces. 

Simply through their presence companies provide economic support and moral sanction to oppressive governments.  If they lack appropriate policies and principles, companies risk the legitimate charge of complicity with oppression in pursuit of profit.

It should by now be abundantly clear that, regardless of the obligations of states, companies have responsibility for their impact on human rights. It should be clear that the exercise of this responsibility in no way supplants or diminishes that of governments.

Ten years ago we could not have been holding this  conference.  Labour conditions and environmental impact, now subsumed under the heading of human rights, have of course long been on the business agenda, but in these ten years we have witnessed a sea change - a recognition that corporate activity touches the whole spectrum of human rights and that international instruments such as the Universal Declaration of Human Rights, previously seen as applicable only to states, also have relevance to companies.  This recognition has come about not because of corporate initiative, but as the result of reputational disaster.  It was the damaging experience of Shell and BP in Nigeria and Colombia respectively which proved the catalyst for a change of attitudes and provided a lesson about corporate responsibility which was reinforced by the experience of Nike and other major international brands with reputations to protect. 

International initiatives have proliferated. The United Nations Global Compact, the  OECD Guidelines for Multinational Enterprises, the  Sullivan Principles, and many others address the problem.  All have heightened awareness of the challenge to companies and have helped to raise the profile of the debate. But all are voluntary; none is applicable to the whole of business; none provides specificity on human rights or imposes accountability: indeed the danger of companies paying only lip-service to them is now well recognised.  Most importantly, none of these initiatives provides sufficiently specific criteria against which the market can measure the performance of individual companies on a comparable basis. This is not to belittle them, but to indicate that more is needed.  The initiative which eventually came to be called the Norms was intended to fill that gap, to provide a universally accepted set of standards applicable to all, against which the conduct of companies could be judged.   

Let me touch briefly on the Norms.  I believe that the reaching of agreement among  26 disparate country experts was a remarkable achievement for which we owe much to the skill, patience and diplomacy of David Weissbrodt.  The basic principles enshrined in the Norms were of fundamental importance to the reputation and licence to operate of companies.  Acceptance of them could help to dispel the mistrust and suspicion with which companies are regarded and which constitutes their major challenge today.  But the final text – the inevitable product of compromise – obscured this core content and gave hostages to opponents who failed to see their potential utility. Governments were generally hostile; business institutions seized intemperately on possible legal implications, their lawyers blind to the problem of business reputation.  Supporters of the Norms damaged their own cause by fundamentalist support for a vulnerable text and obfuscation about its legal enforceability.  

But the Norms were not a failure.  I personally fought for them publicly until it was obvious they were no longer politically viable and that we needed to direct our energies to keeping the process of discussion alive. It would be folly now to re-ignite the Norms controversy, though some NGOs seem determined to do so. But it is thanks to the Norms initiative that we are where we are today and that we have John Ruggie’s appointment as Special Representative of the UN Secretary General on human rights and business to which I will come shortly.

We have secured a bridgehead.  Recognition of the fact that companies have a responsibility for their impact on human rights is now firmly established.  That recognition is immune from the dwindling acolytes of Milton Friedman and immune from economic recession.  Nearly 100 major companies now explicitly refer to human rights in their policy statements.  Human rights are factored into the work of socially responsible investment teams and into stock exchange classifications such as FTSE4Good.

But it is only a bridgehead and we are still far from winning the war.  We are at a staging post, not a destination.

How then do we move forward?  What are the drivers for change?

The debate is currently mired in sterile controversy about voluntarism versus regulation.  But voluntarism has never worked.  The overwhelming lesson of history, from the abolition of the slave trade onwards, is that external pressure followed by legislation has been required to secure corporate adherence to the contemporary values of society.  This has been true of health and safety, of employment conditions, of care for the environment, and today of the protection of human rights. With only the rarest of exceptions, the interests of all stakeholders other than the shareholder have been protected by such pressure and legislation, not by corporate initiative.

This lesson has yet to be learned by the corporate world. Ultimately we need an international regulatory framework which demands transparency and accountability.  I believe this to be an essential condition for the public acceptability of global business.   But this, requiring intergovernmental agreement, inevitably lies well in the future.  We need to see international human rights law translated into national law with applicability to companies.  But this is unlikely to be effectively implemented in those countries where the worst abuses occur.  We need a modern equivalent of the Alien Tort Claims Act – legislation which deters as well as punishes by making the parent companies of subsidiaries located abroad liable for abuses unpunished where they occur.

But the law has its limitations.  It can never encompass the whole of this protean activity, flexible in its location, its ownership and jurisdiction.  It cannot overcome the tyranny of the short-term share price and the power of market forces – the most potent drivers of all – which will continue to move in an opposing direction so long as they are based solely or primarily on short-term financial results.  Moreover if compliance with the law is the only constraint on behaviour, we may well see companies finding it cheaper to be prosecuted for abuses than investing in measures to prevent them. 

Therefore, in addition to appropriate legislation, we have to re-shape the influences on share price and market so that they work in favour of responsible behaviour, not against it.  Stakeholders and the market need information on the impact of companies beyond the purely financial.  They need to be able to judge the environmental and social impacts of companies on a comparable basis.  

. 

We need first a set of criteria against which the performance of all can be measured and, most importantly, compared.  It is these criteria   - a set of comprehensive international human rights principles – which are currently lacking. We also need reporting on social and environmental impacts as a compulsory requirement for stock exchange listings.  For the first the Ruggie exercise is central.  In the second the law has a role.

It is these principles - the criteria for action - to which I hope and believe John Ruggie’s work should inexorably lead if logic rather than politics prevails.  They would comprise a set of UN-endorsed human rights principles, derived from international instruments, applicable to all businesses. Such principles would not be legally enforceable, but would provide a template for company policies, criteria against which all stakeholders could judge the non-financial performance of companies on a comparable basis, and the consensual foundation essential for the underpinning of any effective legislation. Our banner today should read ‘The Norms are dead: long live principles’.  

John Ruggie’s activity is the most important game in town today which I hope both business and NGOs will have the wisdom to support.  I hope I may be forgiven for suggesting that it would be wise for lawyers, whether acting for business or NGOs, to keep their distance and simply help Ruggie to steer past the Scylla of corporate hostility and the Charybdis of NGO lack of realism.  

Normative principles, widely publicised and intelligently used, could have significant impact, but we will need to persuade governments, currently seduced into thinking that voluntary action is enough, to back them.  By way of parenthesis I note a growing tendency to describe these and other initiatives as ‘soft law’.  I am aware this has increasing academic validation and indeed features in the programme today; but I believe it to be unhelpful.  It is an obvious oxymoron.  More importantly, it unnecessarily frightens the horses: in other words it stimulates a hostile knee-jerk reaction from business on hearing the word ‘law’ whatever its context.  This may be naïve and myopic, but we always need to remember it is business that we have to persuade and business which needs to take action. But most importantly I believe the term ‘soft law’ belittles something far more fundamental – the principles that underpin modern society, the norms of a civilised community, something more fundamental than law.  Unfortunately the word ‘norms’, even with a lower case ‘n’, is probably no longer usable, although, unlike ‘soft law’, it is the mot juste.
I said that the law has a role in ensuring corporate reporting. The programme today appears to concentrate on law to identify, prevent and punish abuse, for which it is of course needed; but there seems nothing about the use of the law as a stimulus to avoid abuse.  The law cannot compel good behaviour; but it can compel the reporting of behaviour which can thereby lead to its improvement. It is a tragedy that in this country the government has reneged on its undertaking to require companies to produce an Operating and Financial Review.  This was in all conscience feeble enough in its requirements, but could have been the beginnings of a reporting system which would allow judgement of a company’s total performance.

Much of the current debate has concentrated on ‘sphere of influence’ and this indeed features in John Ruggie’s remit.  There is a danger of this holding up progress by becoming the subject of filibuster.  Yet for any practising manager some 90 per cent of sphere of influence is obvious.  He or she has direct responsibility for the treatment of employees, for impact on the environment and on the communities in which the company operates.  These responsibilities encompass human rights.  Their exercise in no way diminishes or detracts from the responsibilities of the state and they cannot be delegated to the government. Small and medium-sized companies have in principle similar responsibilities, their extent depending on the size and footprint of their operations.   Companies cannot be expected to solve the major problems of poverty, disease, unemployment and development which beset the world today; but they should be expected to conduct their operations in a manner which assists solutions rather than enhances problems.   As a corporate citizen of a country, the company, like the individual citizen, may well also contribute voluntarily to the amelioration of surrounding conditions, but this cannot be the subject of regulation.  Nor, despite the more foolish and unfortunately prevalent definitions of ‘corporate social responsibility’ or ‘CSR’, can such philanthropy equate with the whole of a company’s responsibility to society.  

Let me then return to the point from which I started – morality, not the law.  As a doctor’s son, brought up with the Hippocratic Oath, I believe that principle should be the point of departure, not an add-on.  To achieve this we have to overcome a myth and a fallacy. The myth is that of a ‘free’ market which must be preserved from the incursions of the law.  Despite the glib use of that term the market is not ‘free’; it is bounded by moral parameters enforced by law which have in no way diminished its dynamism or efficiency.  Indeed without such boundaries it would not have survived.  The challenge today is to extend those parameters to match contemporary values without which the market will not survive and will not deserve to survive.  

The fallacy is the belief that the purpose of a company is simply to provide money to shareholders.  Nothing has been more damaging to corporate practice and reputation.  This has subordinated the interests of all other stakeholders, whether employees, customers, suppliers, the environment or the community, to a small interest group whose only measure is money.   It helps to corrupt a system where company directors, increasingly rewarded with stock options, can be tempted to run companies in their own interest.  Enron was no more than the logical outcome of this vitiating business philosophy.

The shareholder value fallacy is also the foundation for the assertion that companies need a ‘business case’ for doing right.  But the ‘business case’, even if a necessary tactical route into discussion with boardrooms, is unreal in practice and amoral in principle.  It is unreal in practice because it does not begin to extend to the whole range of corporate responsibilities.  There is, moreover, often an equally compelling ‘business case’ for doing wrong in a market which measures only short-term financial gains.  It is amoral in principle because it suggests that you do not do right because it is right, but because it pays.  I know of no other legal occupation that requires an economic justification for doing what is right.

Society did not accord companies the privilege of limited liability simply to reward shareholders, but to provide products or services profitably and responsibly. Business requires a moral imperative as its starting point, a recognition of a moral case for applying society’s values to its operations – a case for doing right because it is right, not because the law enforces it or economic interest justifies it.  If the corporate world has no sense of moral responsibility or moral liability for its actions; if it responds only to the law or the stimulus of profit, it will not win back public trust or attract the intellect and idealism of a younger generation without which it will not flourish. We need a new paradigm of business – a recognition of the company as the servant of society, providing goods and services profitably and responsibly, not simply as the generator of cash for shareholders.  We need business institutions which are the guardians of a business version of medicine’s Hippocratic Oath instead of representing the lowest common denominator of corporate attitudes.  We need to recognise that an injunction to do no harm is as relevant to business as to the medical profession and that the standards of business cannot differ from those applicable to the rest of society.  Financial failure can destroy companies; moral failure will destroy capitalism. 

Before I conclude, I will take my life in my hands and say a word about lawyers.  I believe that in the corporate lawyer we have witnessed what the French would call un trahison des clercs, which might be loosely translated as a dereliction of duty on the part of those who ought to know better.  It seems to me extraordinary that we in Amnesty should have had to tell some of the biggest and most sophisticated multinational companies in the world about the Universal Declaration of Human Rights and the United Nations Basic Principles on the Use of Force and Firearms by Law Enforcement Officials. Where were the company lawyers who should have been aware of the relevance, if not applicability, of these instruments to the companies they served before disaster struck?  It was said of the accountants who served Enron that they forgot they were a profession dedicated to integrity and principle and became part of a sales business. I wonder if there is not a danger of the same criticism applying to corporate lawyers.  They should surely be guardians of principle, not just protectors of narrow commercial interest.

Let me then finally sum up. We need clearly defined international principles as the point of departure; we need appropriate legislation to deter and tackle abuses; we need to re-shape the influences on the market by ensuring that companies report on the full range of their impacts; we need a new paradigm for business.  Whether capitalism is on the path to suicide or survival must still be an open question.  If the former, it will be from self-inflicted wounds.  Since there is no alternative to it in sight; since it has shown itself capable of adapting to society’s values in the past, even if reluctantly and too slowly, it seems to me worth while for all of us to help bring  it into line with the values of the 21st century, so enabling it to merit survival.  And in this, you as lawyers have a vital role. 
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