
  

  

Bern, March 10, 2015 
 
 
Dismissal of proceedings 
Art. 319 et seqq. StPO (Swiss Code of Criminal Procedure) 
 
In the criminal investigation 
 
The accused [UNKNOWN VICE-PRESIDENT OF ARGOR], DOB    ¤    resident in    ¤   

,    ¤       ¤   , defence counsel Attorney-at-Law Stefan 
RECHSTEINER,    ¤   ,    ¤   , unknown, and 
[ARGOR-HERAEUS], (liable in the second degree),    ¤   ,    
¤   , defence counsel Attorney-at-Law Dieter GYSIN,    ¤   ,    
¤       ¤   . 

Criminal offencesSuspected money laundering and abetting of war crimes through 
pillage 

Under application of Art. 12, 25 and 305bis StGB (Penal Code); 108 and 109 aMStG 
(Military Criminal Code) in conjunction with Art. 4 (2) (g) 
Additional Protocol to the Geneva Convention dated 12 
August 1949 relating to the protection of victims of 
non-international armed conflicts; Art. 279, 319 et seqq. and 
422 et seqq. StPO (Swiss Code of Criminal Procedure); Art. 
73 StBOG (Swiss Law on the Organisation of Penal 
Authorities); Art. 6 (4) (b) BStKR (Regulation of the Federal 
Criminal Court on Costs, Charges and Compensation in 
Federal Criminal Proceedings) 

 
GroundsProcedural history 

1. Criminal charge 
On 30 October 2013 the non-governmental organisation 
Track Impunity Always (TRIAL) domiciled in Geneva filed 
charges against company [ARGOR-HERAEUS] domiciled in    
¤   . It accused [ARGOR-HERAEUS] of melting down in 
Switzerland from July 2004 to June 2005 gold ore (rough 
gold or rough gold bars) from the Ituri region, adjacent to 
Uganda, in the north-east of the Democratic Republic of the 
Congo, for [HUSSAR] domiciled in    ¤    in the knowledge of 
its illegal origin and of processing it to fine gold. 

In the extensive annexes to the charge it is apparent that 
the armed militia Front des nationalistes et intégrationnistes 
(FNI) controlled the area around the town of Mongbwalu 
and hence “Gold Prospecting Concession No. 40” in the 
eastern Congolese region of Ituri from May 2003 until at 
least April 2005 and generated considerable proceeds from 
the illegal mining of gold ore, which was used to procure 
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arms and to finance military operations. The illegally mined 
gold ore was exported illegally to Uganda by the air freight 
company owned by a Congolese businessman 
[NOTORIOUS CONGOLESE GOLD SMUGGLER DR. 
KISONI KAMBALE] active in the gold trade and sold there to 
the company [UGANDA COMMERCIAL IMPEX]. [UGANDA 
COMMERCIAL IMPEX] then sold on the ore of the gold 
trading company [HUSSAR] domiciled in    ¤   ; this gold ore 
with a total volume of around three tons was refined to fine 
gold by [ARGOR-HERAEUS]   ¤    from July 2004 to the end 
of May 2005 and then supplied to banks. 
 
Reference codes (e.g. ALBA and JONY) used in the 
business relationship between [UGANDA COMMERCIAL 
IMPEX] and [HUSSAR] appeared to provide evidence of the 
illegal origin of the gold. Furthermore, various employees of 
[HUSSAR] were allegedly informed expressly of the illegal 
origin of the gold by a representative of a UN expert group 
at the latest in October 2004. The origin of the gold is 
supposed to have been clearly visible in the accompanying 
documents to the deliveries of gold from Uganda to 
[ARGOR-HERAEUS], which are supposed to have 
contained export and import licences of the Democratic 
Republic of the Congo. Therefore [ARGOR-HERAEUS] 
should have known of the illegal origin of the gold it 
processed. Processing the gold ore to fine gold by 
[ARGOR-HERAEUS] made it impossible to identify the 
illegal origin of the raw material. Therefore 
[ARGOR-HERAEUS] must face the charges of war crimes 
and money laundering. 
2. Initiation of proceedings and collection of evidence 
After examining the charges, the Federal Prosecutor’s 
Office opened the criminal investigation on 1 November 
2013 against [UNKNOWN VICE-PRESIDENT OF ARGOR] 
as Vice President of [ARGOR-HERAEUS], unknown 
perpetrators, and [ARGOR-HERAEUS] as liable in the 
second degree on suspicion of money laundering (Art. 
305bis, 2 StGB [Penal Code] in connection with war crimes) 
and abetting of war crimes through pillage (Art. 108 and 109 
aMStG in conjunction with Art. 4 (2) (g) Additional Protocol 
to the Geneva Convention dated 12 August 1949 relating to 
the protection of victims of non-international armed 
conflicts). 
On 4 November 2013 the Federal Criminal Police searched 
the registered offices of the accused company at    ¤    in    ¤ 
. Substantial documents on business relations with 
[HUSSAR] and the in-house Compliance Department were 
secured or forensic hard drive imaging performed in the 
case of electronic data. At the same time the Federal 
Prosecutor’s Office ordered the telephone numbers 
registered to [ARGOR-HERAEUS] and    ¤   ,    ¤   ,    ¤       ¤    
to be tapped in real time because it had to be assumed that 
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a search of the premises could provoke telephone contacts 
between suspects relevant as evidence. These surveillance 
measures were approved by the Cantonal Compulsory 
Measures Court in Bern in its ruling dated 5 November 
2013. Telephone surveillance was cancelled on 8 
November 2013 for the numbers    ¤    and    ¤    and on 14 
November 2013 for the numbers    ¤    and    ¤   . 
Surveillance was inconclusive for all numbers. 
 
3. Letters rogatory to a foreign court 
After it became known that the Metropolitan Police in 
London had also carried out investigative measures for the 
same criminal charges but with the focus on [HUSSAR], on 
4 November 2014 the Federal Prosecutor’s Office 
requested the police files on the enquiry from the Central 
Authority of the UK Home Office as judicial assistance. The 
files were received by the Federal Prosecutor’s Office on 2 
February 2015. 

4. Conclusion of proceedings 
In the communication dated 19 January 2015 the accused 
was informed that the proceedings would be brought to a 
close and a time limit set until 6 February 2015 for 
submission of motions for evidence and for the assertion of 
damages and compensation for personal suffering. 
[UNKNOWN VICE-PRESIDENT OF ARGOR] as well as 
[ARGOR-HERAEUS] forwent motions for evidence as well 
as damages and compensation within the period set. 

Dismissal of charges 

5. Accusation of abetting pillage as a war crime 
5.1. Pillage as a war crime 
The relevant Art. 264g (1) (c) StGB in question (pillage as a 
prohibited method of waging war) came into power on 1 
January 2011 and hence after the incriminating deeds 
committed in the years 2004/2005. The legal principle that 
measures should not have a retroactive effect contained in 
Art. 2 StGB (dispatch on the amendment of federal laws 
implementing the Rome Statute of the International Criminal 
Court dated 23 April 2008, BBI. [Federal Gazette] 2008 
3912). The circumstances of the case must therefore be 
assessed on the basis of the then applicable Art. 109 (1) 
aMStG in conjunction with Art. 4 (2) (g) Additional Protocol 
to the Geneva Convention dated 12 August 1949 relating to 
the protection of victims of non-international armed conflicts; 
(ZP II; SR 0.518.522), whereby the elements of the crime 
are identical with current law and even more severe 
sentences can be imposed. 
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So that these provisions may be applied, pillaging must 
have been committed within a non-international armed 
conflict which is the case when a conflict reaches a certain 
intensity and the parties to the conflict display a certain 
degree of organisation (ICTY, The Prosecutor v. Ljube 
Boškoski and Johan Tarčulovski, Judgement, 10 July 2008, 
IT-04-82-T, marginal note 175 et seqq.). The armed groups 
participating in the conflict must be under the authority of 
leaders and due to their organisation be capable of planning 
and executing sustained and coordinated military operations 
(Art. 1 (1) ZP II; BSK [Comments of the Basel Committee] 
Penal Code II-FIOLKA/ZEHNDER, 3rd ed., Basel 2013, Art. 
264b N 24 et seq.). 

5.1.1. Armed conflict and degree of organisation of the 
parties to the conflict 

The International Criminal Court qualified the situation in 
Ituri from 1999 to July 2003 as occupation by Uganda, 
during which at least from July 2002 to June 2003 
simultaneously international and non-international armed 
conflicts took place. Even after the Congolese interim 
government was formed in July 2003 a non-international 
armed conflict took place in the Ituri region until December 
2003, in particular with the fighting for the town of 
Mongbwalu. The FNI was a party to the conflict at this time 
(ICC, The Prosecutor v. Germain Katanga, Judgement, 7 
March 2014, ICC-01/04-01/07, marginal note 1206 et seqq.; 
ICC, The Prosecutor v. Thomas Lubanga Dyilo, Trial 
Judgement, 14 March 2012, ICC-01/04-01/06, marginal 
note 524 and marginal note 536 et seqq.). The UN reports 
on a drastic deterioration of the security situation for 
September 2004, after armed groups had carried out 
attacks against the civil population (UN Security Council, 
Sixteenth report of the Secretary-General on the United 
Nations Organization Mission in the Democratic Republic of 
the Congo, UN Doc. S/2004/1034, 31 December 2004, 
marginal note 11 et seqq.; Médecins Sans Frontières, 
Nothing New in Ituri: The Violence Continues, August 2005, 
p. 7 et seqq., available at 
www.kongo-kinshasa.de/dokumente/ngo/msf_0508.pdf). 
The FNI also participated in military conflicts between 
armed groups in the Ituri region in the period from 
December 2004 to 15 March 2005 (UN Security Council, 
Seventeenth report of the Secretary-General on the United 
Nations Organization Mission in the Democratic Republic of 
the Congo, UN Doc. S/2005/167, 15 March 2005, marginal 
note 11 et seqq.). The state authorities managed to 
re-establish themselves in the region by August 2005. 
However, the situation remained unstable and the mining 
areas were still under the control of armed rebel groups, in 
particular the FNI (UN Security Council, Eighteenth report of 
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the Secretary-General on the United Nations Organization 
Mission in the Democratic Republic of the Congo, UN Doc. 
S/2005/506, 2 August 2005, marginal note 21 et seqq.). 
In the opinion of the International Criminal Court the FNI 
displayed a certain degree of organisation. It was an 
organised armed group of Lendu ethnicity which became 
known under this name in 2002, and was close to the Force 
de résistance patriotique en Ituri (FPRI) supported by 
Uganda. It had a hierarchical structure and was capable of 
planning and executing military operations (ICC, The 
Prosecutor v. Germain Katanga and Mathieu Ngudjolo Chui, 
Decision on the confirmation of charges, 26 September 
2008, ICC-01/04-01/07, marginal note 14; also ICC, The 
Prosecutor v. Thomas Lubanga Dyilo, Decision on the 
confirmation of charges, 29 January 2007, ICC-01/04-01/06, 
marginal note 237). According to the UN, the FNI and the 
Forces Armées du Peuple Congolais were fighting for 
control over customs points and gold mines (UN Security 
Council, Third special report of the Secretary-General on 
the United Nations Organization Mission in the Democratic 
Republic of the Congo, UN Doc. S/2004/650, 16 August 
2004, marginal note 30). Due to the substantial revenues, 
fighting for the mines in Mongbwalu in particular was intense 
(UN Group of Experts concerning the Democratic Republic 
of the Congo, Report of the Group of Experts submitted 
pursuant to resolution 1552 (2004), UN Doc. S/2005/30, 4 
January 2005, marginal note 127 et seqq.). 
Hence the repeated conflicts in the Congo and in particular 
in the Ituri region were not sporadic acts of violence by 
unorganised gangs of bandits. Hence at least until 2 August 
2005 (the date of the last UN report relevant in this case) the 
situation there must be considered as a sustained armed 
non-international conflict where the Geneva convention and 
its additional protocols apply. 

5.1.2. Pillage 
The term pillage in the sense of Art. 4 Protocol II presumes 
that the perpetrator dispossesses the beneficial owner of an 
object for a not inconsiderable period against or without their 
will with the aim of appropriating the object for private or 
personal use (WERLE, Völkerstrafrecht [International 
Criminal Law], 3rd ed., Tübingen 2013, marginal note 1114). 
It comprises organised pillaging as well as individual acts 
(ICRC, Commentary on Protocol II, available at 
www.icrc.org/applic/ihl/ihl.nsf/INTRO/475?OpenDocument, 
marginal note 4542). A characteristic feature is that the 
perpetuator appropriates the other party’s property by 
exploiting the protective measures of the beneficial owner 
which are diminished due to circumstances (POPP, 
Kommentar zum Militärstrafgesetz [Commentary on the 
Military Penal Code] dated 13 June 1927: Special Part, St. 
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Gallen 1992, Art. 139 N 7). To some extent it is also 
required that an element of force must be present during 
pillaging (ICTY, Music et. al, Judgement, 16 November 
1998, IT-96-21-T, marginal note 591). The object of the 
crime can be both state and private property (ICRC, 
Commentary on Protocol II, ibid., marginal note 4542). 
According to the Congolese Mining Code dated 11 July 
2002, gold ore as an associated natural resource is strictly 
state property. Whosoever acquires a mining licence, 
becomes the owner of the extracted material (Art. 3 and 64 
et seqq. Code Minier dated 11/07/2002, available at 
www.mines-rdc.cd/fr/documents/codeminier_fr.pdf). 
Authorisations for commercial and small-scale mining are 
issued by the relevant state authority to individuals and legal 
entities (ibid., Art. 5). The mining licences are recorded in a 
state register (ibid., Art. 12). Companies that are granted 
licences for commercial mining are required to transfer 5% 
of their registered capital to the government (ibid., Art. 71). 
Small-scale miners pay a fixed amount, determined by 
regulations, for their licences (ibid., Art. 111). Processing of 
gold ore extracted by small-scale miners requires an 
addition ministerial licence (ibid., Art. 113). The legal export 
of gold ore for processing abroad also required 
authorisation by the Minister (ibid., Art. 85). 
According to reports of the UN Commission of Experts and 
non-governmental organisations, the Congolese licensing 
authorities already lost control over gold mining in eastern 
Congo before 2004. In particular the gold mining area 
around Mongbwalu, for which concession 40 was issued, 
was occupied by rebel groups as early as 1997. They fought 
for control over the Ituri region from August 1998 (start of 
the Second Congo War) (ICC, The Prosecutor v. Germain 
Katanga, Judgement, 7 March 2014, ICC-01/04-01/07, 
marginal note 432 et seqq.). The loss of state control 
unfolded concomitantly with the intensity of the conflict 
which was financed by illegal exploitation of the mines and 
by the imposition of levies on gold and diamonds (UN Panel 
of Experts on the Illegal Exploitation of Natural Resources 
and other Forms of Wealth of the DRC, UN Doc. 
S/2003/1027, 15 October 2003, marginal note 44-46; 
International Peace Information Service, The Political 
Economy of Resource Trafficking in the DRC, September 
2003, p. 55). Until at least August 2005 this loss of state 
control over the Ituri region enabled armed groups to 
establish their own control over the military and civil 
administration and hence achieve their own interests (UN 
Group of Experts concerning the Democratic Republic of the 
Congo, Report of the Group of experts submitted pursuant 
to resolution 1552 (2004), UN Doc. S/2005/30, 4 January 
2005, marginal note 26; also UN Commission on Human 
Rights, Report submitted by the independent expert on the 
Situation of human rights in the Democratic Republic of the 
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Congo, Mr. Titinga Frédéric Pacéré, UN Doc. 
E/CN.4/2006/113, 15 February 2006, marginal note 67). 
Documents handed to the UN Commission of Experts by the 
FNI also confirm that the FNI had taken control of the gold 
mines in Mongbwalu in the period relevant to this case. It 
established quasi-state structures comprising civil as well as 
military administrative units. The FNI’s own Commissariat 
aux Mines et Energy [sic] was responsible for monitoring 
artisanal mining of gold. It issued the corresponding 
licences with the condition that miners must pay USD 1 per 
day to the FNI for access to the mines and hand over 30% 
of their extracts to the FNI. In August 2004 this taxation of 
gold extraction was the largest source of revenue for the 
FNI (UN Group of Experts concerning the Democratic 
Republic of the Congo, Report of the Group of experts 
submitted pursuant to resolution 1616 (2005), UN Doc. 
S/2006/53, 23 December 2005, marginal note 89 et seqq.). 
According to estimates of non-governmental organisations, 
the FNI was taking around USD 20,000 per month via this 
source. According to these reports, the FNI also used forced 
labour and children to transport the extracted material. The 
responsible local authorities were not able to remove these 
parallel structures (Human Rights Watch, The Curse of 
Gold: Democratic Republic of Congo, June 2005, p. 51-57). 
According to these reports, the looted gold was exported via 
Mongbwalu and entered the international gold trade. The 
UN Commission of Experts confirmed in July 2005 in 
particular that the gold export from Mongbwalu to Uganda 
was in the hands of around two dozen Congolese dealers 
who organised flights from Ituri to Kampala at regular 
intervals. The most important among them was the now 
deceased [NOTORIOUS CONGOLESE GOLD 
SMUGGLER DR. KISONI KAMBALE] owner of F. He 
exported around 50 kg of gold every 10 days for the FNI, 
without ever having been issued a licence by the state 
authorities. He received clearance to land directly from the 
FNI under the condition that he must transport gold for the 
FNI from Mongbwalu to Kampala in Uganda. In Uganda 
[NOTORIOUS CONGOLESE GOLD SMUGGLER DR. 
KISONI KAMBALE] sold the gold to [UGANDA 
COMMERCIAL IMPEX] (cf. UN Security Council Committee 
Press Release, Sanctions Committee Concerning 
Democratic Republic of Congo Adds Two Individuals, Five 
Entities to Assets Freeze, Travel Ban List, UN Doc. 
SC/8987, 29 March 2007; UN Group of Experts concerning 
the Democratic Republic of the Congo, Report of the Group 
of Experts submitted pursuant to resolution 1552 (2004), UN 
Doc. S/2005/30, 4 January 2005, marginal note 128 et seq. 
and UN Group of Experts concerning the Democratic 
Republic of the Congo, Report of the Group of experts 
submitted pursuant to resolution 1596 (2005), UN Doc. 
S/2005/436, 26 July 2005, marginal note 78 et seqq.). 
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Therefore the extraction and trade of raw gold in these 
circumstances was carried out against the will and without 
authorisation of the state authorities. Furthermore the use of 
violence was widespread, which is why the course of action 
of the FNI must be considered as pillaging in the sense of 
Art. 4 (g) Protocol II. 
Gold mining is the only source of income for most 
inhabitants of Ituri and the daily yield (if there is one) is sold 
in the evening, in order to cover the cost of living, to local 
dealers who then separate the gold in an initial recovery 
process (nitric acid). These dealers then sell it on to 
intermediaries who smuggle the gold to Uganda and sell it 
to wholesalers. There the gold is cast in bars and sent to 
refineries around the world as gold doré bars. Gold is an 
instrument of payment in this trade and consumer goods 
(coffee, sugar, oil) from Uganda for the people in eastern 
Congo follow the same transport routes as gold, in the 
opposite direction. The exchange of gold from Ituri for 
consumer goods from Uganda is a constant flow and the 
Ugandan wholesalers are also dependent on quick sales of 
gold doré in order to satisfy their obligations vis-à-vis the 
intermediaries or the suppliers of consumer goods. 
Furthermore, the revenue from illegal gold mining or from 
the imposition of taxes and levies on it is needed by the 
respective rebel groups in power to finance their fight (Same 
Old Story: A background study on natural resources in the 
Democratic Republic of Congo, Global Witness, June 2004, 
p. 32 et seqq., available at 
www.kongo-kinshasa.de/dokumente/ngo/GW_0704.pdf; 
International Peace Information Service Report: The 
Political Economy of Resource Trafficking in the DRC, 
09.2003, p. 12 et seqq., available at 
http://ipisresearch.eu/publications_detail.php?id=365; 
Escaping the Conflict Trap: Promoting Good Governance in 
the Congo, International Crisis Group, Africa Report N°114, 
20 July 2006, p. 6 et seqq., available at 
www.crisisgroup.org/en/regions/africa/central-africa/dr-cong
o/114-escaping-the-conflict-trap- 
promoting-good-governance-in-the-congo.aspx). From this 
it follows that the gold bought by [HUSSAR] and refined by 
[ARGOR-HERAEUS] was extracted illegally at a point in 
time that cannot be determined exactly but which was close 
to the time of refining. 

5.1.3. Connection between pillaging and armed conflict 
In order to qualify an act as a war crime, the armed conflict 
must be of substantial importance for the capability of the 
perpetrator to carry out the crime or for the manner of 
committing the crime or for the purpose of the act. Such a 
connection between the act and armed conflict must 
regularly be confirmed if the action can be ascribed to a 
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party to the conflict or was ordered or tolerated by the party 
(WERLE, Völkerstrafrecht [International Criminal Law], 3rd 
ed., Tübingen 2013, marginal notes 971-976). According to 
the above statements, it is without question that there was a 
direct, functional connection between pillaging by the FNI 
and the armed conflict in Ituri. The FNI was a party to the 
conflict and the specific purpose of pillaging was to ensure 
the financial means and material needs of the FNI, hence 
creating a nexus between the act and the conflict. 
The charges rightly do not assert that the accused were 
directly involved in pillaging and no evidence for this was 
found during the investigation. However, in some legal 
publications it is argued that the intentional acquisition of 
illegally exploited natural resources via an intermediary also 
constitutes illegal appropriation and hence pillaging. 
Participation in the first illegal act of appropriation is not 
necessary to establish responsibility for perpetration of an 
offence. Successive illegal appropriation is sufficient (James 
STEWART, Corporate War Crimes: Prosecuting the Pillage 
of Natural Resources, New York 2012, marginal note 44 et 
seqq.). As described, the accused refined the raw gold of 
[HUSSAR]  as part of their business relationship and 
transferred it to the buyers identified. If even one accepts 
the view of STEWART, the accused could not be 
considered as perpetrators since they never acquired the 
gold in the legal sense. The question can remain open here 
whether, according to this interpretation, [UGANDA 
COMMERCIAL IMPEX]  and [HUSSAR]  should also be 
considered as looters since, according to information of the 
Federal Prosecutor’s Office (at least at this time), none of 
the persons or companies suspected of pillaging from this 
point of view were subject to Swiss jurisdiction. 

5.1.4. Summary 
In summary of the above considerations it can be said that 
at the time of the deed a non-international conflict was 
raging in the gold mining areas of Ituri, where gold was 
extracted without any state control, which is why the gold 
exported to Uganda was almost certainly mined illegally. 
Due to the close connection in time it must be assumed that 
the gold refined by the accused for [HUSSAR]  was also 
looted. The charge of a direct involvement in the crime has 
not been brought nor is it evident, which is why possible 
abetting must be assessed. 

5.2. Abetting pillage 
Any person who willfully assists another to commit a felony 
or a misdemeanour is liable to a reduced penalty. (Art. 25 
StGB). The provision of assistance by an abettor does not 
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have to be conditio sine qua non for the success of the 
deed; simply facilitating the act is sufficient. The support 
must have contributed specifically to the criminal offence, 
increased the practical chance of success and shown itself 
to have been a causal element to this effect. Physical and 
technical as well as intellectual abetting can be considered 
(BGE [Federal Supreme Court] 121 IV 109, 120, E. 
[consideration] 3 a; Comments of the Basel Committee 
Criminal Law I - FORSTER, 3rd ed., Basel 2013, Art. 25 
StGB N 8), whereby physical abetting includes technical 
and material support in particular (FORSTER, ibid., N 21). 
From the documents secured during the search of the 
premises it is clear that [UGANDA COMMERCIAL IMPEX] 
sold raw gold to [HUSSAR] in the period from July 2004 to 
June 2005. [HUSSAR] ordered [UGANDA COMMERCIAL 
IMPEX] to fly the gold from Uganda to Switzerland for 
refining by [ARGOR-HERAEUS]. In this manner around 
2950 kg of raw gold bars were transported to Switzerland in 
the period from 9 July 2004 to 30 May 2005.  
[UGANDA COMMERCIAL IMPEX] confirmed forwarding of 
the raw gold to [HUSSAR]   ¤    in a pro forma invoice stating 
the amounts and level of purity of the individual deliveries. 
[HUSSAR] thereupon paid 90% of the stated value to 
[UGANDA COMMERCIAL IMPEX]. On receipt of the gold 
[ARGOR-HERAEUS] then verified the information provided 
by [UGANDA COMMERCIAL IMPEX] regarding weight and 
level of purity and confirmed the details to [HUSSAR]. After 
the refining process [ARGOR-HERAEUS] determined the 
exact amount of fine gold and sent the fine gold - which 
could then be traded in the gold market - to buyers 
according to the relevant orders from [HUSSAR], generally 
as standardised bars to banking institutions. This process 
can be traced from accounting data since 
[ARGOR-HERAEUS] kept so-called precious metal 
accounts for its customers (suppliers as well as buyers) 
where movements in and out with fine gold content were 
accredited or debited. The beneficial owner of the 
processed gold was always [HUSSAR] in concreto. This 
process was confirmed by a member of staff of G., a 
subsidiary of [HUSSAR], who was interviewed by the 
Metropolitan Police in London; this subsidiary carried out 
administrative services for the parent company (interview   ¤    
on 4 June 2014, p. 3 et seq.). 
Processing the raw gold by [ARGOR-HERAEUS] to fine 
gold with a standardised precious metal content increased 
its value and made it tradable on the international gold 
market. The investigations of the UN Commission of 
Experts prove that only the sale of the plundered raw gold 
abroad made it possible for the FNI to buy the goods 
necessary to wage war (UN Group of Experts concerning 
the Democratic Republic of the Congo, Report of the Group 
of experts submitted pursuant to resolution 1616 (2005), UN 
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Doc. S/2006/53, 23 December 2005, marginal note 89). The 
refining and hence increased value of the raw gold by 
[ARGOR-HERAEUS] is therefore causative of the pillaging 
by the FNI in the sense that, without the prospect of refining 
it to fine gold with a standardised gold context, pillaging, 
illegal trading and smuggling of raw gold would by no means 
have been a lucrative affair for the FNI. Therefore, 
objectively [ARGOR-HERAEUS] provided assistance to the 
war crimes committed locally in Ituri. 
Subjectively, the abettor must have provided his assistance 
in the deed knowingly and willingly and had knowledge of 
the intention of the main perpetrator. The abettor intends to 
support the substantive crime and at least accepts that his 
assistance facilitates the criminal offence. The intention to 
abet must extend to the corresponding illegal characteristics 
of the substantive crime (Comments of the Basel Committee 
Criminal Law I - FORSTER, 3rd ed., Basel 2013, Art. 25 N 3 
et seqq.). Regarding abetting of pillaging this means that the 
accused knew and agreed that the perpetrators acted with 
the intention of dispossessing the beneficial owners and 
using the object for their private or personal use (Comments 
of the Basel Committee Criminal Law II - 
KESHELAVA/ZEHNDER, 3rd ed., Basel 2013, Art. 264g N 
32). 
In the documents seized there is no evidence that the 
accused know of the intention of the FNI and of the 
individuals and companies trading with it. The accused 
trusted in the statements of [HUSSAR] who, on re-opening 
the business relationship, declared that [UGANDA 
COMMERCIAL IMPEX]   ¤    was acting in a completely 
legal manner and was a state authorised gold dealer whose 
activities were supported by the Ugandan state. [UGANDA 
COMMERCIAL IMPEX] confirmed to [HUSSAR] “that the 
gold had been exported and imported to Uganda for years 
from where it was regularly exported officially to European 
and South African refiners” (cf. internal memo of 
[ARGOR-HERAEUS] on re-establishment of the business 
relationship with [HUSSAR] dated 7 May 2004). The 
statements of the employee of company G.    ¤   , obtained 
by way of judicial assistance, who was responsible for 
managing the business relationship with 
[ARGOR-HERAEUS], confirm that even on the part of 
[HUSSAR] no further clarification on the origin of the 
minerals was given (interview    ¤    on 4 June 2014, p. 5 et 
seq.). There were no other indications by which the accused 
should have concluded an illegal origin of the gold supplied 
and hence it having been looted as a war crime. 
Contrary to the details of the charge, the Federal 
Prosecutor’s Office did not find any evidence that the 
representative of the UN group of experts expressly 
informed employees of [HUSSAR] in October 2004 of the 
illegal origin of the gold or that this knowledge was 
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transmitted to [ARGOR-HERAEUS]. In fact, the documents 
obtained by way of judicial assistance show that even the 
employees of G.    ¤    who were questioned assumed that 
the gold originated from Uganda and that [UGANDA 
COMMERCIAL IMPEX] did not want to reveal its sources in 
order to prevent direct contact between [HUSSAR] and the 
gold suppliers of [UGANDA COMMERCIAL IMPEX] 
(interview    ¤    on 4 June 2014, p. 10). The reference codes 
provided by [UGANDA COMMERCIAL IMPEX]  (e.g. ALBA, 
JONY) were adopted - as with other customers - by 
[ARGOR-HERAEUS] unchanged and did not allow for 
drawing any conclusions as to the origin of the raw gold. 
The export and import licences submitted with the charge, 
which were intended to convey the appearance of legal 
export of gold from the Democratic Republic of the Congo to 
Uganda, were, according to the concurring statements of 
employees of G.    ¤    to the Metropolitan Police, not part of 
the documentation provided by [UGANDA COMMERCIAL 
IMPEX] to [HUSSAR] (interview    ¤    on 4 June 2014, p. 9 
und interview   ¤    on 16 July 2014, p. 3 et seq.). Therefore 
the papers could not have been available to 
[ARGOR-HERAEUS] 
Only from the NGO and UN reports, which were available 
from 2004 onwards, could [ARGOR-HERAEUS] have 
known that the raw gold supplied from Uganda was in all 
probability looted in eastern Congo and used there for 
financing the conflict (cf. in particular Rights & Accountability 
in Development, Unanswered questions: Companies, 
conflict and the Democratic Republic of Congo, May 2004, 
available at: 
http://www.raid-uk.org/sites/default/files/unanswered-qq.pdf
). However, contrary to the statement of the party bringing 
charges, this “should have known” is not sufficient to 
assume (possible) intent. This presupposes, as already 
explained, firm knowledge of the factual circumstances. 
Whether [ARGOR-HERAEUS] should have made further 
inquiries with [UGANDA COMMERCIAL IMPEX]  on the 
origin of the gold in accordance with its own Compliance 
Rules, is discussed in the deliberations on money 
laundering (see below). 

5.3. Conclusion 
Based on the above reasons the accusation that the 
accused intentionally provide assistance to the perpetration 
of war crimes by refining around 2950 kg of raw gold very 
probably pillaged in the Democratic Republic of the Congo 
from July 2004 to June 2005, cannot be sustained. The 
case must be dismissed on this point. 
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6. Allegation of money laundering 
According to the details of the charge [ARGOR-HERAEUS] 
thwarted identification of the origin of the gold illegally mined 
by rebels in the Ituri region by refining it, which would 
constitute money laundering. 
Object of the crime of money laundering according to Art. 
305bis StGB can in principle be any assets which derive from 
a crime in the sense of Art. 10 (2) StGB and are subject to 
confiscation (Art. 70 StGB). The term assets comprises all 
objects with any financial value, hence also the raw gold 
supplied to [ARGOR-HERAEUS]   ¤   . 
The accusation of money laundering presupposes 
objectively that the incriminating act was appropriate to 
thwarting identification of the origin, retrieval or confiscation 
of assets. The act of thwarting is punishable as such. Proof 
of a specific risk of thwarting or successful thwarting is not 
required (BGE 127 IV 20, E 3a). 

6.1. Act of thwarting regarding identification of the gold 
According to the submission of [ARGOR-HERAEUS] in the 
complaints procedure B [ARGOR-HERAEUS] 
2013.173-174 before the Federal Criminal Court, the raw 
gold had already been processed or melted several times to 
separate the other minerals and analysed before it arrived 
at [ARGOR-HERAEUS] for the final refining process. 
Therefore the raw bars delivered to [ARGOR-HERAEUS] 
would not have supplied any indications as to the country of 
origin. It was possible to confirm these facts during criminal 
proceedings (see the above explanations on the route of the 
gold from the mine to the refiner). Even if the raw gold 
delivered to the accused could have been analysed as to its 
specific composition, reference samples from the mines of 
the Democratic Republic of the Congo would have been 
missing which alone would have made positive identification 
of the origin of the gold possible. Therefore determination of 
the origin of the gold could no longer have been thwarted by 
this refining process. 

6.2. Acts of thwarting in the accounts department 
Likewise no evidence could be found in the accounts of 
[ARGOR-HERAEUS] that the accused thwarted or tried to 
thwart identification of the origin, retrieval or confiscation of 
the gold. The gold accounts of [ARGOR-HERAEUS], kept 
precisely to more than just the gramme,    ¤    contain details 
of the delivery, refining and shipping of gold for each client. 
The refining processes and corresponding accounting 
entries are transparent and individually traceable. The 
reference codes provided by the clients of 
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[ARGOR-HERAEUS] on deliveries of raw gold (in the case 
of [HUSSAR]  e.g. ALBA, JONY, with other clients they were 
combinations of numbers and/or letters) were always 
adopted without change, thus maintaining a paper trail 
without gaps. Hence an adequate act of money laundering 
is not given. 

6.3. Act of thwarting through negligence 
However, money laundering could have been committed 
through negligence, if the accused carried out an obligation 
to act. According to the adjudication of the Federal Court, 
such an obligation can derive not only from the Money 
Laundering Act but also from internal rules (BGE 136 IV 
188, E. 6.2.2). 
In its internal regulations dated 30 August 2004 
[ARGOR-HERAEUS] specified compliance with a certain 
duty of care deriving from the Bundesgesetz zur 
Bekämpfung der Geldwäscherei im Finanzsektor (Federal 
Act on Combating Money Laundering in the Financial 
Sector) as well as the Edelmetallkontrollgesetzgebung des 
Bundes (Swiss Precious Metals Control Act). These 
regulations were declared to apply to trade with and the 
melting of precious metals as well as to services provided in 
this connection. Persons entrusted or responsible for the 
trade with and melting of precious metals are prohibited by 
these regulations from accepting or storing assets 
originating from wrongful acts or helping to invest or transfer 
them. Special obligations for clarification apply in the case of 
unusual transactions or if there are indications that assets 
derive from a criminal act (cf. Internal Rules of 
[ARGOR-HERAEUS] Nos. 1-5). If there is any doubt as to 
the legal origin of the metal for melting which cannot be 
allayed by declarations of the contracting party, the 
business relationship must be rejected (ibid., no. 10). 
Special obligations for clarification apply to the account 
executive responsible, who must provide orientation to the 
head of the Money Laundering Reporting Office (ibid., no. 
14). Therefore all those responsible for melting precious 
metals were required to clarify in depth the background and 
unusual details as well as to verify the information of the 
client on the origin of the assets. Hence they had an 
affirmative obligation to act in the sense of the 
above-mentioned jurisdiction. 
The information given by [UGANDA COMMERCIAL IMPEX]  
and [HUSSAR]  on the origin of the gold, namely, that it had 
been exported and imported for years from that area to 
Uganda, should have raised doubts on the part of 
[ARGOR-HERAEUS]. In particular, those responsible 
should have clarified the origin of the gold due to the 
specific indications that the place of origin of the gold was 
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not Uganda and should have ensured that it was not the 
result of a crime. Nevertheless, on resumption of business 
relations with [HUSSAR], according to its own statement, 
[ARGOR-HERAEUS] only verified identification of its client 
[HUSSAR] in order to identify the beneficial owner and 
plausibility of the transaction. It failed to verify the origin of 
the gold, even though in-house regulations so required in 
the face of doubts as to the origin of the metal at the latest 
when it became valid at the end of August 2004 (ibid., no. 
14 d). If [ARGOR-HERAEUS] had complied with these 
self-imposed obligations for verification, it should have 
inquired of [HUSSAR] where the gold came from and be 
able to draw the conclusion that it was in all probability 
looted goods. The accused should not have accepted the 
information on its origin as the “region of Uganda”. 
Furthermore, it was known from publicly available sources, 
at the time when business relations with [HUSSAR] were 
resumed, that gold traded in Uganda was almost exclusively 
looted in eastern Congo. Due to its many years of activity in 
gold processing [ARGOR-HERAEUS] should have known 
that Uganda itself is poor in gold ore and has scarcely 
exported any of its own gold since its active participation in 
the conflict in the Democratic Republic of the Congo (cf. 
Global Witness, Same Old Story: A background study on 
natural resources in the Democratic Republic of Congo, 
June 2004, p. 32 et seqq.). 
However, what the accused knew or what information was 
positively forced on it and how it handled that information is 
relevant for a criminal charge of money laundering through 
negligence. For example, in a case decided before the 
Federal Court, the massive capital growth of a bank 
customer could not be explained plausibly in economic 
terms and the branch manager neglected to request further 
information on the origin of the assets or to undertake 
verification by his own efforts, despite multiple interventions 
by his own staff and by the external audit office. On several 
occasions he ignored specific indications as to a dubious 
origin of the monies (BGE 136 IV 188, E. 6.3.3 et seq.). 
The documentation of the business relations of 
[ARGOR-HERAEUS] with [HUSSAR] did not contain, as 
already stated, any specific indications of an illegal origin of 
the gold. Nor do the seized documents indicate that the 
accused had any doubts or identified any indications as to 
the criminal origin of the gold when business relations were 
re-opened with [HUSSAR] (in April 2004). In fact the 
documents prove that the accused was satisfied with the 
information provided by [HUSSAR] who staved off inquiries 
on the origin of the gold in 2004 with the arguments that its 
gold suppliers were trading companies licenced and 
monitored by the state and active in the field for decades. 
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6.4. Conclusion 
Therefore the charge of money laundering could not be 
substantiated. Firstly, there is no appropriate act of 
thwarting; secondly there is no indication regarding money 
laundering through negligence via intentionally ignoring 
indications. Therefore the case must be dismissed on this 
point also. 

7. Confiscation 
All material confiscated during the search of the premises 
on 4 November 2013 shall be released and restored to the 
owner. 

8. Telephone surveillance 
This order of dismissal acts as notification for the technical 
surveillance measures (see above, no. 2) in the sense of 
Art. 279 StPO and opens the corresponding appeal period. 

9. Costs 
The costs of the proceedings are composed of a charge to 
the amount of CHF 2,000 and expenses of CHF 10,156 and 
shall be borne by the Federation (Art. 422 et seqq. StPO; 
Art. 6 (4) (b) BStKR). 

10. Compensation 
If the case is abandoned, the accused is entitled to 
damages and compensation (Art. 429 (1) StPO). The 
accused were informed of this right in the letter dated 19 
January 2015. They did not lodge a claim. 

11. Service 
This decree shall be disclosed to the accused by the 
defence counsel. When it enters into effect a copy shall go 
to the Legal Service of the Federal Prosecutor’s Office and 
to the person responsible at the Federal Criminal Police. 

In application of Art. 108 and 109 aMStG in conjunction with Art. 4 (2) (g) Additional 
Protocol to the Geneva Convention dated 12 August 1949 relating to the protection of 
victims of non-international armed conflicts; 12, 25 and 305bis StGB; 279, 319 et seqq. 
and 422 et seqq. StPO; 73 StBOG; 6 (4) (b) BStKR it is decreed: 
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1. The criminal proceedings against [UNKNOWN VICE-PRESIDENT OF ARGOR] , 
unknown, and [ARGOR-HERAEUS] liable in the second degree on suspicion of 
abetting war crimes and money laundering, allegedly committed from July 2004 to 
June 2005, by refining raw gold looted in the Democratic Republic of the Congo, 
are dismissed. 

2. The objects confiscated during the search of the premises on 4 November 2013 
shall be released and restored to the owner. 

3. The accused are informed that from 4 to 8 and on 14 November 2013 respectively 
surveillance of the telephone numbers    ¤   ,    ¤   ,    ¤    and    ¤    was carried out. 

4. The party bringing the charges shall be informed in a separate communication 
that the criminal proceedings against the accused have been dismissed. 

5. The costs of the proceedings with a charge of CHF 2,000 and expenses of CHF 
10,156 shall be borne by the Federal Treasury. 

6. This decree shall be disclosed to the accused by the defence counsel (by 
registered mail): 
- Attorney-at-Law Stefan RECHSTEINER,    ¤   ,    ¤   , for [UNKNOWN 
VICE-PRESIDENT OF ARGOR],  
- Attorney-at-Law Dieter GYSIN,    ¤   ,    ¤    for [ARGOR-HERAEUS]. 

7. When this decree enters into effect a copy shall go to: 
- Legal Service of the Federal Prosecutor’s Office with the date of legal validity, 
- Federal Criminal Police Office, to be forwarded to the official in charge. 

Federal Prosecutor’s Office 

Andreas Müller  
Federal Public Prosecutor 

Legal remedy 
Persons whose telephone numbers or postal addresses were under surveillance or who used the telephone 
numbers or postal addresses under surveillance can submit a complaint to the Federal Criminal Court according to 
Art. 393-397. The period of 10 days for lodging a complaint starts with reception of the notification (Art. 279 (3) 
StPO). 

A justified appeal against dismissal of the proceedings can be lodged in writing with the board of appeal at the 
Federal Criminal Court (Bundesstrafgericht), P.O. Box 2720, 6501 Bellinzona in accordance with Art. 322 (2) StPO 
within 10 days from reception of notification. 


