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POLICY PAPER
Litigation (im)possible? Holding companies  
accountable for sexual and gender-based violence 
in the context of extractive industries

In mining but also in other extractive industries, com-
panies headquartered in the EU or North America are 
often implicated in serious human rights violations 
such as forced evictions or the destruction of liveli-
hoods. Resource extraction by multinational compa-
nies disrupts the social structures and norms of local 
communities.

WHY DISCUSS SEXUAL AND GENDER-BASED 
VIOLENCE (GBV) IN THE CONTEXT OF 
RESOURCE EXTRACTION?

The extraction of high-value natural resources are 
known to trigger, escalate and sustain violent con-
ÀLFWV�� DV� H[WUDFWLYH� LQGXVWULHV� DUH� EDVHG� RQ� D�PRGHO�
that is inherently violent – not only towards ecosys-
tems, but also towards workers, communities and wo-
PHQ��&RQÀLFWV�EHWZHHQ�FRPSDQLHV�DQG�ORFDO�FRPPX-
nities frequently escalate into violent repression by 
state or private security forces. Peaceful protesters 
are seriously injured, illegally detained, tortured and 
often raped or sexually abused. Although it is known 
WKDW� WKHVH�FRQÀLFWV� LQYROYH�JHQGHU�VSHFL¿F� IRUPV�RI�
violence such as sexual harassment1, sexual abuse 
and rape, human rights litigators rarely focus on the 
relationship between extractivism, sexual and gender-
based violence and the potential of litigation to end 
impunity for these crimes.

LITIGATION (IM)POSSIBLE? – COMBATING 
IMPUNITY FOR SEXUAL AND GENDER-BASED 
VIOLENCE IN THE CONTEXT OF EXTRACTIVE 
INDUSTRIES 

In general, sexual and gender-based violence is rarely 
or poorly investigated. Only very few direct perpet-
rators or responsible managers have therefore been 
brought to justice for such crimes. This lack of access 
to justice for women affected by human rights violat-
ions has various causes: the lack of a gender perspecti-
ve in methods of obtaining evidence and in the identi-
¿FDWLRQ�DQG�FKDUDFWHUL]DWLRQ�RI�WKH�YLFWLP��DV�ZHOO�DV�D�
limited expertise on the part of judicial staff in dealing 
with and investigating such crimes. This includes the 
existence of prejudices, gender stereotypes and stig-
PDWL]DWLRQ� LQ� WKH� MXGLFLDO�SURFHVV�DQG� LQ� WKH�FRPPX-
nity, as it interferes with the rights of the survivors, in 
SDUWLFXODU�WKH�ULJKW�QRW�WR�EH�UHYLFWLPL]HG��7KH�DEVHQFH�
of adequate rules and laws and poor social conditions 
LQ�WKH�DUHDV�RI�UHVRXUFH�H[WUDFWLRQ�UHQGHU�LW�GLI¿FXOW�WR�
provide affected women with adequate legal, physical 
and social protection.

The persistence of such impunity has a devastating 
impact. As long as these crimes remain unpunished, 
women keep silent, and violations will go on as neit-
her the direct perpetrators nor the companies involved 
have to fear consequences. 

ANNA VON GALL

1 Sexual violence coverS both phySical and non-phySical actS with a 
Sexual element. the cedaw committee defineS gender-baSed violence in 
itS general recommendation no. 19 aS »violence that iS directed againSt 
a woman becauSe She iS a woman or that affectS women diSproportionately«. 
further, gender-baSed violence iS defined aS including actS that in-
flict phySical, mental or Sexual harm or Suffering, threatS of Such 
actS,  coercion and other deprivationS of liberty. the Same recommenda-
tion SpecifieS that gender-baSed violence may conStitute a violation 

of women’S  human rightS, Such aS the right to life, the right to equal 
protection under the law, the right to equality in the family or the 
right to the higheSt Standard attainable of phySical and mental health. 
thiS policy paper acknowledgeS that Sexual violence can be a form of 
gender-baSed violence, but focuSeS on the Specific crimeS of Sexual 
violence. See committee on the elimination of diScrimination againSt 
women (cedaw committee), general recommendation no. 19, violence 
againSt women, paraS. 1 and 7.

The European Center for Constitutional and Human Rights 

(ECCHR)

(&&+5� LV� DQ� LQGHSHQGHQW��QRQ�SUR¿W�KXPDQ� ULJKWV�RUJDQL]DWLRQ�
that works primarily through legal means to protect and enforce 
human rights. Together with partners around the world the organi-
]DWLRQ�HQJDJHV�LQ�VWUDWHJLF�OLWLJDWLRQ��E\�ZKLFK�LW�LQLWLDWHV��GHYHORSV�
and supports exemplary cases in order to hold state and non-state 
actors accountable for human rights violations. ECCHR has recent-
ly submitted a criminal complaint (known as a communication) 
against Colombia to the International Criminal Court in The Hague 
alleging that the Colombian state is denying women the protection 
DJDLQVW� VH[XDOL]HG� FULPHV� DQG� DFFHVV� WR� MXVWLFH� WKDW� LW� LV� REOLJHG�
to guarantee under national and international law. When it comes 
to multinational companies involved in sexual and gender-based 
violence ECCHR aims to tackle this issue by using international 
and national law to hold companies accountable before criminal 
or civil courts.

Danzer – Criminal Complaint in Germany

May 2011: attack of the village Bongulu in DR Congo by 

local security forces, hired by Siforco S.A.R.L. – a subsidiary 

of Danzer Group: arbitrary arrests, physical abuse of several 

villagers and rape of women and girls following protests by 

villagers

$SULO�������FULPLQDO�FRPSODLQW�DJDLQVW�'DQ]HU�&(2�LQ�7�ELQJHQ��
Germany by ECCHR in cooperation with Global Witness: accusa-
tion of aiding and abetting crimes against sexual self-determination 
through omission
(&&+5�� 'DQ]HU�� &ULPLQDO� &RPSODLQW� DQG�� (&&+5�� 'DQ]HU�
Special Newsletter, April 2013, available under: www.ecchr.de/
GDQ]HU�HQ�KWPO

HudBay Minerals – Lawsuit in Canada

January 2007: police, military and security personnel of 

the Compañía Guatemalteca de Níquel (CGN) forcefully 

removed Mayan Q’eqchi’ families from their homes during 

ODQG�FRQÀLFWV��&*1�LV�D�ZKROO\�FRQWUROOHG�VXEVLGLDU\�RI�6N\H�
Resources, which later amalgamated with HudBay Minerals: 

VKRRWLQJV��PXUGHU�DQG�JDQJ�UDSH�RI�HOHYHQ�ZRPHQ
�������������WKUHH�UHODWHG�ODZVXLWV�LQ�2QWDULR�FRXUWV�¿OHG�E\�4¶HTFKL¶�
PHPEHUV��UHSUHVHQWHG�E\�7RURQWR�EDVHG�ODZ�¿UP�.OLSSHQVWHLQV�%DU-
risters and Solicitors: compensatory damages and punitive damages 
July 2013: judgment by Superior Court of Ontario that suit should 
proceed in Canada; trial expected in 2-5 years
2QWDULR� 6XSHULRU� &RXUW� RI� -XVWLFH�� &KRF� YV�� +XGE%D\�� ��� -XO\�
������SS��������2QWDULR�6XSHULRU�&RXUW��&KRF�YV��+XG%D\���������
available under: www.chocversushudbay.com/wp-content/up-
loads/2010/10/Judgment-July-22-2013-Hudbays-motion-to-strike.
pdf [last accessed on 8 May 2015]. 

Monterrico Metals – Lawsuit in UK

August 2005: Peruvian police, assisted by mine employees and 

mine security guards, detained 33 people during a peaceful 

protest of the local community against the Rio Blanco copper 

 mine    – a subsidiary of Monterrico Metals Plc.: 5 people shot, 

torture, sexual abuse of two women 

-XQH�������3HUXYLDQV�UHSUHVHQWHG�E\�/RQGRQ�EDVHG�ODZ�¿UP�/HLJK�
'D\�¿OHG� ODZVXLW� LQ� WKH�(QJOLVK�+LJK�&RXUW��FRPSHQVDWLRQ�IURP�
0RQWHUULFR�DQG�5LR�%ODQFR�&RSSHU�6$��WKH�DOOHJDWLRQ�RI�UDSH�ZDV�
not made in the litigation.
July 2011: case settled after plaintiffs accepted Monterrico’s com-
pensation payment.
%XVLQHVV�DQG�+XPDQ�5LJKWV�5HVRXUFH�&HQWHU��0RQWHUULFR�0HWDOV��
available under: http://business-humanrights.org/en/monterrico-
metals-lawsuit-re-peru-0#c18018

African Barrick Gold’s North Mara Gold Mine, Tanzania

Several incidents in recent years of excessive force against 

villagers by police and mine security guards: killings, injuries, 

sexual violence against women

2013 / 2011 more than 200 people interrogated in an investigation 
of the sexual assault allegations: women received remedy pack-
DJHV��������YLOODJHUV�UHSUHVHQWHG�E\�/HLJK�'D\�¿OHG�ODZVXLW�LQ�WKH�
English High Court seeking compensation for killings and injuries: 
case settled in February 2015
%XVLQHVV�	�+XPDQ�5LJKWV�5HVRXUFH�&HQWHU��$IULFDQ�%DUULFN�*ROG�
ODZVXLW� �UH� 7DQ]DQLD��� DYDLODEOH� XQGHU�� KWWS���EXVLQHVV�KXPDQ-
ULJKWV�RUJ�HQ�DIULFDQ�EDUULFN�JROG�ODZVXLW�UH�WDQ]DQLD

%DUULFN�*ROG�±�3RUJHUD�-RLQW�9HQWXUH��1RQ�-XGLFLDO�
Proceeding in Papua New Guinea

Since 2006: allegations of environmental damage, killings  

and gang rapes of hundreds of local women by police and 

mine security guards

�����������$IWHU�\HDUV�RI�GHQLDO��%DUULFN�KDV�DFNQRZOHGJHG� WKH�
allegations of rapes and launched an investigation involving an es-
timated 200 or more victims: women received remedy packages; 
legal waiver for the old incidents; Porgera Remedy Framework, a 
QRQ�MXGLFLDO�SURFHVV�RUJDQL]HG�E\�WKH�FRPSDQ\�WR�KHDU�FODLPV�RI�
sexual violence
$SULO�������RXW�RI�FRXUW�VHWWOHPHQW�DIWHU����ZRPHQ�SUHSDUHG�WR�¿OH�
a lawsuit in the US
Earthrights International, www.earthrights.org/legal/factsheet-abuse-
barrick-gold-corporation]
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ULVN�WKDW�FRXOG�KDYH�EHHQ�IRUHVHHQ�E\�WKH�KHDGTXDUWHUV¶�
 management as they consciously disregard information 
regarding the commission of such crimes. However, in 
one of the cases (Hudbay), it has been acknowledged 
that if facts are presented that show that such violence 
was frequently used in the past and that there was a 
general risk that violence could occur, it would be also 
reasonably foreseeable to the parent company. Sexu-
al violence is not a private issue anymore and parent 
companies must have a duty to prevent or repress the 
commission of such crimes.

2 In cases of crimes committed by local staff of a sub-
sidiary it is challenging to establish the liability of a 
PDQDJHU�RI�WKH�SDUHQW�FRPSDQ\��EHFDXVH�LW�LV�GLI¿FXOW�
to prove a direct intent or conditional intent in the sen-
se that the defendant at least consciously accepted the 
risk of crimes being committed. It is much more likely 
that it will be established that the corporate defendant 
acted negligently. Many jurisdictions, however, do not 
OHJDOO\� UHFRJQL]H�QHJOLJHQFH� LQ� WKH�FRQWH[W�RI� VH[XDO�
coercion and rape. Consequently, managers of parent 
companies cannot be held liable for rape if it is not 
possible to pove actual knowledge and would thus only 
face charges of negligently causing bodily harm.

SOFT LAW MECHANISMS AND INTERNAL 
GRIEVANCE MECHANISMS (IGM) AS AN 
ALTERNATIVE?

$SDUW� IURP� OHJDO� SURFHHGLQJV�� VXUYLYRUV� RI� 6*%9�
can use international Soft Law Mechanisms provided 
by the OECD Guidelines on Multinational Corpora-
tions or company-based Internal Grievance Mecha-
QLVPV� �,*0��� %RWK� PHFKDQLVPV� KDYH� VRPH� DGYDQWD-
ges: lower thresholds of evidence need to be provided 
to »prove« the case; the cultural circumstances of the  
FRPPXQLW\� FDQ� EH� UHÀHFWHG� LQ� WKH� QHJRWLDWLRQV� DQG�
RXWFRPH� �UHSDUDWLRQV���7KH�2(&'�*XLGHOLQHV¶� FRPS-
laint procedure is aimed at mediation between the par-
WLHV�ZLWK�WKH�JRDO�RI�¿QGLQJ�D�FRPPRQ�DJUHHPHQW�EXW�

GRHVQ¶W� �SURYLGH� DQ\� UREXVW� VDQFWLRQLQJ� PHFKDQLVP��
nor are  agreements reached in mediation enforceable. 
In reality, unfortuna    tely, it seems that IGM and OECD 
complaint procedures usually handle complaints in the 
best interests of the company without really addressing 
the sufferings of survivors of sexual violence adequa-
tely. Furthermore, the provision of legal advice to the 
survivors must be guaranteed before they sign IGM or 
OCED settlements.

WHAT NEEDS TO BE DONE?

Many international treaties, courts and UN institutions 
KDYH�DFNQRZOHGJHG�WKH�H[LVWHQFH�RI�*%9�FRPPLWWHG�
by state and private actors. However, the extent of such 
YLROHQFH�LV�VWLOO�QRW�DGHTXDWHO\�UHÀHFWHG�LQ�WKH�QXPEHU�
of court convictions. Neither national legal systems 
nor their enforcement authorities take this international 
debate into account. Judicial staff is often inadequa-
WHO\� LQIRUPHG�DERXW�D�FHUWDLQ�FRQÀLFW�RU�XQZLOOLQJ� WR�
explicitly investigate sexual violence. In addition the 
legal standards of a corporations’s liability regarding 
human rights risks are not entirely clear. It still remains 
unclear to what extent companies are legally obliged 
to exercise due diligence related to the observance of 
human rights by their subsidiaries and suppliers. If the 
due diligence obligations for supplier companies were 
clearly regulated by law, victims would be in a positi-
on to put forward clear demands on the companies in 
question. Companies like the ones presented in this pa-
per would in turn have more legal certainty regarding 
how to conduct their corporate affairs. It is important 
to note that the CEDAW Committee in its Recommen-
dation No. 285 and No. 306 highlighted the responsibi-
lity of states to adopt any measures necessary for the 
prevention of violence against women. This relates to 
state acts as well as activities of non-state actors and 
explicitly includes the activities of companies that ope-
rate extraterritorially. It is now up to the state to take 
appropriate measures to eliminate discrimination by 
national enterprises  operating extraterritorially.

5 cedaw committee, general recommendation no. 28 on the core  
obligationS of StateS partieS under article 2 of the convention  
on the elimination of all formS of diScrimination againSt women, 
cedaw/c/gc/28, 16 december 2010, available under: 
http://dacceSS-ddS-ny.un.org/doc/undoc/gen/g10/472/60/pdf/g1047260.
pdf?openelement [laSt acceSSed on 18 June 2015].

6 cedaw committee, general recommendation no. 30 on women  
in conflict prevention, conflict and poSt-conflict SituationS,  
cedaw/c/gc/30, 1  november 2013, available under: 
http://tbinternet.ohchr.org/_layoutS/treatybodyexternal/download.
aSpx?Symbolno=cedaw/c/gc/30&lang=en [laSt acceSSed on 18 June 2015].

This paper shall highlight the possibilities for holding 
companies accountable  before criminal or civil courts 
for sexual violence committed in the context of their 
activities in the extractive industries. In fact, there are 
a few examples of companies that have been party to 
such violence and that have been sued by the survivors 
LQ�WKH�FRXUWV�RI�WKH�FRPSDQ\¶V�OHJDO�YHQXH��)RU�H[DPS-
OH��*XDWHPDODQ�ZRPHQ�DUH�VXLQJ�WKH�+XG%D\�0LQHUDO�
Inc. mining company in Canada2, while women from 
the Democratic Republic of Congo are witnesses and 
represented as partie civile in criminal proceedings 
DJDLQVW� WKH� 6ZLVV�*HUPDQ� ORJJLQJ� FRPSDQ\� 'DQ]HU�
AG and its Congolese subsidiary.3

Testifying in front of a judge or another judicial au-
thority can be an empowering process for female 
VXUYLYRUV�RI�VH[XDOL]HG�YLROHQFH��$V�ORQJ�DV� WKH\�DUH�
questioned in an appropriate way, this can be a space 
IRU�WKH�ZRPHQ¶V�YRLFHV�DQG�WKHLU�VSHFL¿F�H[SHULHQFH�RI�
violence and injustice. Some female survivors also see 
WKLV�DV�DQ�RSSRUWXQLW\�WR�RUJDQL]H�WKHLU�RZQ�UHVLVWDQFH�
against patriarchal structures within their own commu-
nity and against the companies from the global North – 
WKH\�DUH�WKXV�QR�ORQJHU�REMHFWV�RI�D�FRQÀLFW�EHWZHHQ�WKH�
communities and the companies, but become subjects 
RI�WKHLU�RZQ�¿JKW�IRU�MXVWLFH�

WHAT ARE THE CHALLENGES OF LITIGATION?

Criminal or civil proceedings can take place either 
in the country in which the crimes occurred or the 
country in which the involved company is head-
quartered. While host-state litigation is of major 
importance, home-state litigation also has its role: 
EU parent companies whose subsidiaries or sup-
pliers are involved in crimes should also be held 
to account before courts in Europe, i.e. in the same 
place the relevant decision-makers within the com-
panies as well as their shareholders and consumers 
DUH�EDVHG��%HVLGH�WKH�SUDFWLFDO�FKDOOHQJHV�PHQWLRQHG�
above, the analysis of the four cases indicates two 
VSHFL¿F�FKDOOHQJHV�LQ�WKH�FRQWH[W�RI�VH[XDO�FULPHV�� 

(1) the objective criteria of legal  liability – the ques-
WLRQ� RI� GXW\� RI� FDUH� RI� WKH� KHDGTXDUWHUV¶� PDQDJH-
ment (in civil and criminal law) and (2) the mental 
element in criminal law: apart from the fact that it is 
GLI¿FXOW�WR�SURYH�WKDW�WKH�FRPPLVVLRQ�RI�FULPHV�ZDV�
foreseeable for the company staff, in the context of 
sexual violence there are additional challenges when 
it comes to the question of strict liability or negli-
gence.

1 Duties of care of headquarters’ management
One of the challenges of litigation against the com-
SDQLHV� LQYROYHG� LQ� FULPHV� RI� *%9� LV� WKDW� WKHUH� LV�
currently no clear international consensus on whe-
ther transnational corporations have a duty to ensure 
that third parties are not negatively affected by their 
activities, which would create legal liability for da-
mages suffered as a consequence of human rights 
violations. Often it will not be possible to prove that 
WKH� KHDGTXDUWHUV¶� PDQDJHPHQW� ZDV� DFWLYHO\� LQYRO-
ved in the crimes in question or that it actually com-
missioned the crimes. Therefore legal theories need 
to be relied on in both criminal and civil procee-
dings against the parent company which establish an 
REOLJDWLRQ�RQ�WKH�KHDGTXDUWHUV¶�PDQDJHPHQW�WR�WDNH�
reasonable measures to prevent any involvement in 
VH[XDOL]HG�YLROHQFH�RQ�WKH�SDUW�RI�LWV�VXEVLGLDU\�

Such legal theories are developing, but they are 
QRW�\HW�IXOO\�HVWDEOLVKHG��DSDUW�IURP�8.�FLYLO�MXULVSUX-
dence. On the basis of one of these cases (Caparo v.  
Dickmann and Chandler v. Cape Plc.) it can be alleged 
that the defendant corporation assumed a responsibi-
lity to protect third persons from harm caused by its 
subsidiary. This omission to act is unlawful if it satis-
¿HV� WKUHH� UHTXLUHPHQWV� WR� MXVWLI\� WKH� DWWDFKPHQW�RI� D�
duty of care: the harm must have been reasonably fo-
reseeable, a close and direct relationship of proximity 
must have existed between the parties, and it must be 
»fair, just and reasonable to impose liability.« 4How-
ever, too often, sexual violence is not to be seen as a 

2 ontario Superior court of JuStice, choc vS. hudbay, 22 July 2013, 
pp. 8-15 (ontario Superior court, choc vS. hudbay, 2013), available 
under: www.chocverSuShudbay.com/wp-content/uploadS/2010/10/
Judgment-July-22-2013-hudbayS-motion-to-Strike.pdf [laSt acceSSed  
on 08 may 2015]. for further comprehenSive information See:  
klippenSteinS, barriSterS and SolicitorS, lawSuitS againSt canadian 
company hudbay mineralS inc. over human rightS abuSe in guatemala, 
available under: www.chocverSuShudbay.com.

3 ecchr, danzer, criminal complaint and ecchr, danzer Special
newSletter,  april 2013, available under: 
www.ecchr.de/danzer-en.html.

4 houSe of lordS, caparo induS. plc. v. dickman,  
[1990] 2 a.c. 605; [1990] 2 w.l.r. 35 (h.l.).


