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ABSTRACT (EN)

The focus of corporate decision-makers on short-term shareholder value maximisation rather
than on the long-term interests of the company reduces the long-term economic, environmental
and social sustainability of European businesses.

The objective of this study is to assess the root causes of “short termism” in corporate
governance, discussing their relationship with current market practices and/or regulatory
frameworks, and to identify possible EU-level solutions, also with a view to contributing to the
attainment of the UN Sustainable Development Goals and the goals of the Paris Agreement on
climate change.

The study focuses on issues contributing to “short-termism” in company law and corporate
governance, which have been grouped around seven key problem drivers, covering aspects such
as directors’ duties and their enforcement, board remuneration and composition, sustainability
in the business strategy, and stakeholder involvement.

The study suggests that a possible future EU action in the area of company law and corporate
governance should pursue the general objective of fostering more sustainable corporate
governance and contributing to more accountability for companies' sustainable value creation.
For this reason, for each driver, alternative options characterised by an increasing level of
regulatory intervention have been assessed against the baseline scenario (no policy change).

REsUME (FR)

L'accent mis par les instances décisionnelles au sein des entreprises sur la maximisation a court
terme du profit réalisé par les parties prenantes, au détriment de l'intérét a long terme de
I’entreprise, porte atteinte, a long terme, a la durabilité des entreprises européennes, tant sous
I'angle économique, qu’environnemental et social.

L'objectif de cette étude est d’évaluer les causes du « court-termisme » dans la gouvernance
d’entreprise, qu’elles aient trait aux actuelles pratiques de marché et/ou a des dispositions
réglementaires, et d’identifier d’éventuelles solutions au niveau de I'UE, notamment en vue de
contribuer a la réalisation des Objectifs de Développement Durable fixés par I'Organisation des
Nations Unies et des objectifs de I'accord de Paris en matiere de changement climatique.

L'étude porte principalement sur les problématiques participant au « court-termisme » en
matiére de droit des sociétés et de gouvernance d’entreprises, lesquelles problématiques ayant
été catégorisées autour de sept facteurs, recouvrant des aspects tels que les devoirs des
administrateurs et leur application, la rémunération et la composition du Conseil
d’administration, la durabilité dansla stratégie d’entreprise et I'implication des parties prenantes.

L'étude suggere qu'une éventuelle action future de I'UE dans le domaine du droit des sociétés et
de gouvernance d'entreprise devrait poursuivre I'objectif général de favoriser une gouvernance
d'entreprise plus durable et de contribuer a une plus grande responsabilisation des entreprises
en matiere de création de valeur durable. C'est pourquoi, pour chaque facteur, des options
alternatives, caractérisées par un niveau croissant d'intervention réglementaire, ont été évaluées
par rapport au scénario de base (pas de changement de politique).
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EXECUTIVE SUMMARY (EN)

The objective of this study is to assess the root causes of “short termism” in corporate
governance, gauging whether they are related to current market practices and/or regulatory
frameworks, and to identify possible EU level solutions, also with a view to contributing to the
attainmentof the United Nations Sustainable Development Goals (UN SDGs) and the goals of the Paris
Agreement on climate change. The output from this study will help the Commission identify possible
actions needed for an optimal EU level sustainable company law and corporate governance framework.

The study consisted of two main tasks: 1) the analysis of the state of play and potential problems,
examining sustainable corporate governance practices and national regulatory frameworks in the EU,
and 2) the identification of possible options, starting from the problems highlighted in Task 1, and
analysing their potential impacts against the baseline scenario with no EU action.

Issues at stake and need to act at EU level

The core problem

Evidence collected over the 1992-2018 period shows that there is a trend for publicly listed
companies within the EU to focus on short-term benefits of shareholders rather than on the
long-term interests of the company. Data indicate an upward trend in shareholder pay-outs, which
increased fourfold, from less than 1% of revenues in 1992 to almost 4% in 2018. Moreover, the ratio
of CAPEX and R&D investment to revenues has been declining since the beginning of the 215t century.

The study shows that, to some extent, corporate “short-termism” finds its root causes in regulatory
frameworks and market practices. These trends work together to promote a focus on short-term
financial return rather than on long-term sustainable value creation.

Problem drivers
The study identified the following seven key problem drivers:

1. Directors’duties and company’sinterest are interpreted narrowly and tend to favour the short-
term maximisation of shareholder value;

2. Growing pressures from investors with a short-term horizon contribute to increasing the
boards’ focus on short-term financial returns to shareholders at the expense of long-term value
creation;

3. Companies lack a strategic perspective over sustainability and current practices fail to
effectively identify and manage relevant sustainability risks and impacts;

4. Board remuneration structures incentivise the focus on short-term shareholder value rather
than long-term value creation for the company;

5. The current board composition does not fully support a shift towards sustainability;

6. Currentcorporate governance frameworks and practices do not sufficiently voicethe long-term
interests of stakeholders;

7. Enforcement of the directors’ duty to act in the long-term interest of company is limited.

Why should the EU act?

An EU policy intervention is required to lengthen the time horizon in corporate decision-making and
promote a corporate governance that is more conducive to sustainability. The social norm of
shareholder primacy and short-term pressures from the financial markets will likely
continue to influence corporate decision-making. In this way directors and executives of most
companies will continue to feel the pressure to maximise shareholder value and distribute earnings
through dividends and buybacks, at the same time sacrificing investments (in R&D, CAPEX, employee
development, etc.) that are much needed for a transition to sustainable value creation.

However, the consequences of unsustainability are very serious and have EU-wide (and
global) implications. Short-term time horizons that fail to capture the full extent of long-term
sustainability risks and impacts could amount to overwhelming environmental, social and economic
consequences for companies, shareholders, investors, and society at large. Moreover, the
achievement of the goals of the Paris Agreement on climate change and the UN SDGs is unlikely, given

vi
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the status quo. Finally, only EU action can ensure a level playing field for European companies.
Corporate governance frameworks in Europe vary significantly between Member States, and an EU
action alone seems to have the prerequisite scale and scope needed to achieve a higher level of
corporate responsibility for long-term sustainable value creation and to set a minimum common
ground for dealing with sustainability while avoiding market distortions.

Objectives and options

Objectives of a possible EU intervention

A possible future EU action in the area of company law and corporate governance should pursue the
general objective of fostering more sustainable corporate governance and contributing to
more accountability for companies' sustainable value creation. In doing so, EU intervention
should seek to reach a balance between the need to attenuate short-term pressures on company
directors and to promote the integration of sustainability into corporate decision-making on the one
hand, and the need for enough flexibility to take into account the different national regulatory
frameworks on the other.

To achieve this general objective, any future EU intervention should pursue the following three
specific objectives:

e Strengthening the role of directors in pursuing their company's long-term interests:
the EU intervention should dispel current misconceptions and errors in relation to the purpose of
the company and the duties of directors, which lead directors to prioritise short-term financial
performance over the long-term interest of the company;

¢ Improving directors' accountability towards integrating sustainability into corporate
decision-making: the EU intervention should bring about a higher level of responsibility for
sustainable value creation by making directors more accountable for the sustainability of their
business conduct;

¢ Promoting corporate governance practices that contribute to company sustainability:
the EU intervention should address corporate governance practices that favour short-termism
and hinder the integration of sustainability into company decision-making (e.g. in the area of
corporate reporting, board remuneration, board composition, stakeholder involvement).

Options
The Study identified a list of measures to be considered for a detailed assessment.
Depending on their nature, measures were grouped into possible options characterised by an

increasing level of regulatory intervention compared to the baseline scenario (status quo). Besides
the baseline, the options identified are the following:

e Option A (non-legislative/soft) — Spread sustainable corporate governance practices through
awareness raising activities, communications and green papers;

e Option B (non-legislative/soft) — Foster national regulatory initiatives aimed at orienting
corporate governance approaches towards sustainability through recommendations;

e Option C (/egislative/hard) — Set minimum common rules to enhance the creation of long-term
value while ensuring a level playing field through EU legislative interventions.

For each driver, the options retained for the detailed assessment are shortly described in the table
below:

vii
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#2

#3
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Option A

Commission-led/funded

campaign aimed at:

1. Clarifying that, when acting in the interests of
the company, directors should properly
balance the following interests, alongside
the interest of shareholders: long-term
interests of the company (beyond 5-10 years);
interests of employees; interest of customers;
interest of local and global environment;
interest of society at large

2. Promoting the principle that identifying and
mitigating sustainability risks and
impacts, both internal and external, is part of
directors' duty of care

awareness-raising

Commission green paper to stimulate public
debate on how to foster long-term shareholder
engagement and longer shareholding periods

Commission led/funded campaign to
discourage listed companies to publish
earnings guidance and returns on a quarterly
basis

Commission guidance document for boards to
integrate sustainability aspects (risks,
opportunities, impacts) into the business
strategy, to identify and set as part of the
business strategy measurable, specific, time-
bound, and science-based sustainability
targets aligned with overarching goals (such as
the SDGs and the goals of the Paris Agreement on
climate change), and to disclose appropriate
information.

The guidance document would be accompanied by
a dissemination campaign.

3. A

Option B

Commission recommendation that provides a

uniform interpretation of directors’ duties and

company’s interest to the Member States and
recommends them to:

1. Clarify in their respective national frameworks
that, when acting in the interests of the company,
directors should properly balance the
following interests, alongside the interest of
shareholders: long-term interests of the
company (beyond 5-10 years); interests of
employees; interest of customers; interest of
local and global environment; interest of society
at large

2. Introduce in their respective national frameworks
an explicit directors' duty to identify and
mitigate sustainability risks and impacts,
both internal and external, connected to the
company’s business operations and value chain

Commission recommendation for Member States
to amend their national regulatory frameworks and
provide for mechanisms to incentivise longer
shareholding periods

Commission led/funded campaign to
discourage listed companies to publish earnings
guidance and returns on a quarterly basis

Commission recommendation for Member

States to introduce in their respective national
frameworks:
1. A requirement for boards to integrate

sustainability aspects (risks, opportunities,
impacts) into the business strategy

2. A requirement for boards to identify and set as

part of the business strategy measurable,
specific, time-bound, and science-based
sustainability targets aligned with overarching
goals (such as the SDGs and the goals of the
Paris Agreement on climate change),
requirement to disclose
information.

appropriate

Legislative/Hard

Option C

Commission proposal for a new EU directive

providing an EU-wide formulation of directors’

duties and company’s interest, requiring directors
to:

1. Properly balance the following interests,
alongside the interest of shareholders, when
acting in the interest of the company: long-term
interests of the company (beyond 5-10 years);
interests of employees; interest of customers;
interest of local and global environment; interest of
society at large

2. Identify and mitigate sustainability risks and

impacts, both internal and external, connected to
the company’s business operations and value chain

Commission proposal to amend the Shareholder
Rights Directive II to introduce binding rules
requiring Member States to introduce mechanisms
to incentivise longer shareholding periods

Commission proposal to amend the Transparency
Directive to prohibit both earning guidance and
quarterly reporting for listed companies

Commission proposal for a new EU directive
requiring corporate boards to integrate
sustainability aspects (risks, opportunities,
impacts) into the business strategy, to identify
and set as part of the business strategy measurable,
specific, time-bound, and science-based
sustainability targets aligned with overarching goals
(such as the SDGs and the goals of the Paris Agreement
on climate change), and to disclose appropriate
information.

viii
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Commission led/funded campaign aimed at
companies to encourage them link board
remuneration to long-term, sustainable value
creation for the company

Commission recommendation for Member States

to introduce in their respective national frameworks:

1. A provision to restrict executives’ ability to
sell shares they receive as pay

Commission proposal to amend the Shareholder
Rights Directive II to align executive
remuneration policy with the long-term and
sustainability goals, in particular by:

#4 2. A provision to make compulsory the inclusion of 1. Regulating executives’ ability to sell the shares they
non-financial, ESG metrics, linked to a receive as pay
company’s sustainability targets, in executive 2. Making compulsory the inclusion of non-financial,
pay scheme ESG metrics, linked to a company’s sustainability
targets, in executive pay scheme
Commission information campaign in collaboration Commission recommendation for Member States to Commission proposal for a new EU directive laying
with relevant stakeholders (in particular business introduce in their respective national frameworksa down rules on board composition of Ilisted
#5 associations) to promote the consideration of provision to ensure that sustainability-related companies, including a requirement for companies to
sustainability-related expertise in the board expertise is systematically considered in the consider sustainability criteria in the board
nomination process of companies (including by board nomination process of companies nomination process
creating a new board role, the Chief Value Officer)
Establishment of a Commission Advisory Group Commission recommendation for Member Commission proposal for new EU binding rules
on Sustainable Corporate Governance to States to introduce in their respective national requiring corporate boards to establish
identify good practices on stakeholder engagement frameworks a requirement for companies to engage mechanisms for engaging with and involving
#6 and involvement. with and involve both internal and external internal and external stakeholders in identifying,
Practices identified could be eventually stakeholders in identifying, preventing and preventing and mitigating sustainability risks and
disseminated through a dedicated campaign. mitigating sustainability risks and impacts as part of impacts as part of their business strategy.
their business strategy.
Commission recommendation for Member Commission proposal for new EU binding rules to
States to consider measures to strengthen strengthen the enforcement of the directors’ duty
enforcement of directors’ duty to act in the to actin the interest of the company.
#7 interest of the company in their respective

national frameworks.

Assessment of the options

Assessment by impacts

The impacts of each option have been assessed against the baseline scenario in view of their neutral (e.g. 0), incremental positive (e.g. +1)
and negative (e.g. -1) effects. For each type of impact considered, scores ranged from -3 to +3. The following table summarises the possible
impacts of each option.

| Driver | _______Impacts_______ CEHCa Al e Option C Remarks on the assessment

#1 Impacts on companies -0.5 -0.5 An EU intervention in the area of director’s duties, at the core of corporate
Directors’ Economic impacts +0_5 +0.5 +1.5 governance, w<_)uld haye a remarkablellmpact in improving sustalnab|I|§y,
duties and Social impacts +0.5 e +3 especially binding option C1. An EU-wide formulation of directors’ duties

, - - : and company interest would impact all ESG dimensions positively.
cqn‘;panyts Environmental impacts +0.5 +1 +3 However, option C1 could create some difficulties for companies to adapt
interes Impacts on fundamental rights +0.5 +0.5 +3 to the new concepts and review their governance in the short term, which
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| Driver | _______Impacts | OptionA R m Remarks on the assessment

#2
Pressures
from
investors

#3
Lack of a
strategic
perspective
over
sustainability

#4
Board
remuneration

#5
Board
composition

#6
Involvement
of corporate
stakeholders

#7

Impacts on public administrations

Impacts on companies

Economic impacts

Social impacts

Environmental impacts

Impacts on fundamental rights
Impacts on public administrations
Impacts on companies

Economic impacts

Social impacts

Environmental impacts

Impacts on fundamental rights
Impacts on public administrations
Impacts on companies

Economic impacts

Social impacts

Environmental impacts

Impacts on fundamental rights
Impacts on public administrations
Impacts on companies

Economic impacts

Social impacts

Environmental impacts

Impacts on fundamental rights
Impacts on public administrations
Impacts on companies

Economic impacts

Social impacts

Environmental impacts

Impacts on fundamental rights
Impacts on public administrations

Impacts on companies
Economic impacts

-0.5

0

0
+0.5
+0.5

-0.5

+0.5
+1
+1
+1
-0.5
-0.5
+0.5
+0.5
+0.5
+0.5
-0.5

+0.5
+0.5
+0.5
+0.5
-0.5

-0.5

+0.5
+0.5
+0.5
+0.5
-0.5

N/A
N/A

0
-0.5
+0.5
+0.5
+0.5

+0.5
+1
+1
+1
-0.5
-0.5
+0.5
+0.5
+0.5
+0.5

-0.5
+0.5
+0.5
+0.5

+1.5
3
+3
+3
-0.5
-1.5
+1.5
+2
+2
+1

-1.5

+2
+2
+1

-1.5
+2
+1.5
+1.5

-1.5
+1

would be compensated by more sustainable value-creation in the long
term.

By limiting short-term pressures from investors, all options would have
some limited positive social and environmental impacts, as well as on
fundamental rights. However, the impacts of option C2 on the economy
and on companies could be slightly negative, as this measure risks
reducing the perceived transparency of listed companies and the liquidity
of assets, with possible adverse effects on EU capital markets.

All options would have positive impacts economically, socially and
environmentally, as they would push companies to adapt their business
models to become more sustainable, including by setting measurable and
time-bound sustainability targets. By virtue of its binding nature, option
C3 would be particularly impactful in promoting the inclusion of
sustainability elements into business strategies. At the same time, both
option C3 and B3 are expected to raise compliance costs for companies.

Remuneration policy directors is a key area of intervention because linking
executive pay to sustainability targets can create incentives to take more
sustainable business decisions. All options considered, in particular option
C4, would have a positive impact on the society, the environment, and the
economy, as executives would be incentivised to focus on sustainability.
At the same time, all options are expected to increase compliance costs
for companies to some extent.

By contributing to increasing the presence of sustainability expertise in the
board, all options, and in particular option C5, would have a positive
impact at social, environmental, and fundamental rights level. However,
both options B5 and C5 could have a negative impact on companies by
making board recruitment more complex, especially considering that there
might be a limited availability of sustainability knowledge and expertise on
the market.

By supporting stakeholder engagement and involvement, all options are
expected to have positive effects on society, the environment, and
fundamental rights. Option C6 would have a remarkable positive social
impact, as it would guarantee greater involvement of corporate
stakeholders on sustainability matters, while the impacts on the economy
and on companies are expected to be negative, especially in sectors with
long supply chains and a broad range of stakeholders to be identified and
involved.

Option B7 and C7 would be closely related to measures on directors’ duties
and on the integration of sustainability in the business strategy, as both
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| Driver | Impacts | OptionA N m Remarks on the assessment

Enforcement  Social impacts
of directors’ ¢y, \ironmental impacts
duties
Assessment by criteria

Impacts on fundamental rights
Impacts on public administrations

N/A
N/A
N/A
N/A

+1
+1
-0.5

+2
+2
-2

options would support the enforcement of the new requirements and
create positive social and environmental impacts, with option C7 having
more far reaching effects due to its binding nature. Considering the
impacts on businesses, a rise in the number of legal actions might be
expected, with an increase of administrative and compliance costs borne
by companies.

Each option has been assessed in terms of effectiveness, efficiency, coherence and proportionality, by getting a score (from -3 to + 3) or a
judgement (Yes/No). The following table provides an overview of the assessment.

| Driver | Criteria______ s ] e m Remarks on the assessment

#1
Directors’
duties and
company’s
interest

#2
Pressures
from
investors

#3
Lack of a
strategic
perspective
over
sustainability

Effectiveness

Efficiency

Coherence

Proportionality

Effectiveness

Efficiency

Coherence

Proportionality

Effectiveness

Efficiency

Coherence

Proportionality

Yes

Yes

+0.5

Yes

Yes

+0.5

+0.5

Yes

Yes

Yes

Yes

+1

Yes

Yes

+1

Yes

Yes

+1.5

Yes

Yes

+1.5

Yes

No

+2.5

+1

Yes

Yes

By virtue of its binding force and its generalised application across the EU
territory, option C1 would be most effective in clarifying and strengthening
the role and responsibility of directors for taking into consideration the
interests of company stakeholders (alongside shareholders) in promoting
the long-term interest of the company, and for identifying and mitigating
sustainability risks and impacts as part of their duties. The main
implementation obstacle relates to clearly articulating a formulation of
directors’ duties and company’s interest that could be widely accepted,
without creating confusion for corporate boards on how to perform their
duties.

Option C2 would apply to all European issuers and address a key source of
short-term pressures on corporate boards in all Member States. Due to its
obligatory power and generalised application, option C2 would be more
effective than option A2 and B2 in this regard. However, due to the
limitations it would impose on companies and the likely adverse
consequences in terms of transparency and attractiveness for investors,
option C2 would be disproportionate vis-a-vis the problem of reducing
pressures from investors on boards and promote long-termism in
companies.

Option C3 would ensure that equal requirements apply to corporate boards
of all large companies, with the possibility for Member States to extend its
application to SMEs. Thanks to its binding force and its generalised
application, option C3 would be most effective in driving a change in
business-as-usual and make EU companies more sustainable and “future
proof”, consistently with the sustainability transition promoted by the
European Green Deal. Cost increase for companies in the short term might
be off-set by medium and long-term benefits (e.g. in terms of reduced
materiality risks, increased financial returns, positive reputational effects)
and value creation for shareholders.
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| Driver | Criteria________ s m Remarks on the assessment

#4

Board
remuneration

#5
Board
composition

#6
Involvement
of corporate
stakeholders

#7
Enforcement
of directors’

duties

Effectiveness
Efficiency
Coherence
Proportionality

Effectiveness

Efficiency

Coherence

Proportionality

Effectiveness

Efficiency

Coherence

Proportionality

Effectiveness

Efficiency

Coherence

Proportionality

Yes
Yes

+1

Yes

Yes

+0.5

Yes

Yes

N/A

N/A

N/A

N/A

Yes

Yes

+1.5

Yes

Yes

+1

Yes

Yes

+1

Yes

Yes

+0.5

Yes

Yes

+2.5

Yes

Yes

+2.5

Yes

Yes

+2

+0.5

Yes

Yes

Option C4 would be most effective in strengthening the link between
remuneration and sustainable value creation within listed companies,
contributing to better aligning the interests of directors to the long-term
interests of the company and its stakeholders at large. This option would
create some compliance and adjustment costs for companies, however in
the long term it would create positive effects for the competitiveness of
businesses, encouraging sustainability-oriented investments and greater
attention to ESG risks and opportunities.

By introducing an obligation for listed companies to consider sustainability-
related expertise and competence as a selection criterion in the board
nomination process, option C5 would be more effective that softer options
in promoting sustainable corporate governance. Such approach would be
similar to the one already adopted in the financial sector, where
management bodies must meet 'fit and proper requirements'. However, it
seems important to leave companies free to define the sustainability
expertise more relevant for them, so as to avoid “box ticking” approaches.
An implementation obstacle might be represented by the limited
availability of suitable profiles.

By requiring corporate boards to establish mechanisms for engaging with
and involving corporate stakeholders at board level, option C6 would
effectively contribute to greater consideration of the sustainability
concerns of stakeholders into the business strategy. It would enable
internal and external stakeholders to express their views to the boards on
sustainability-related aspects, and to contribute to defining and
supervising the effective integration of sustainability into the companies’
business strategies. Even though option C6 would be relatively costlier
than option A6 and B6, it is not expected to create disproportionate
burdens for companies and public administrations.

Taken in conjunction with option C1, option C7 would be most effective
and proportionate to the objective of improving companies’ sustainability.
Together, these measures would promote a more consistent EU level
approach in the area of director’s duties, remedies and liabilities,
strengthening directors' accountability to stakeholders when acting in the
long-term interest of the company. Option C7 would not create direct
requirements for companies, but would modify the legal framework within
which their directors operate, bringing indirect costs. In the long term,
stronger enforcement mechanisms would incentivise directors to take
greater account of sustainability risks and impacts in their decisions, with
positive effects for the competitiveness of EU businesses.
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NOTE DE SYNTHESE (FR)

L'objectif de cette étude est d’évaluer les causes a I’'origine du « court-termisme » en matiére
de gouvernance d’entreprise, en déterminant si elles sont liées aux pratiques de marché et/ou aux
cadres réglementaires actuels, et d’identifier des solutions potentielles au niveau de I|'Union
Européenne (UE), également en vue de contribuer a la réalisation des Objectifs de Développ ement
Durable (ODD) fixés par |I'Organisation des Nations Unies (ONU) et des objectifs de I’'accord de Paris
sur le changement climatique. Les résultats de cette étude appuieront la Commission européenne pour
identifier les potentielles actions nécessaires a |'élaboration d’un cadre réglementaire durable en
matiére de droit des sociétés et de gouvernance d’entreprise.

Cette étude est structurée autour de deux taches : 1) I'analyse de I'état des lieux et des problémes
potentiels, qui examine les pratiques de gouvernance durable et les cadres réglementaires nationaux
au sein de I'UE, et 2) l'identification d’options possibles, en partant des problématiques identifiées
dans laphase 1), et en analysant leurs impacts potentiels par rapport au scénario de base sans action.

Enjeux et nécessité d'une intervention au niveau de I'UE

Description de la problématique centrale

Les données collectées pendent la période allant de 1992 a 2018, révelent tendance des sociétés
cotées dans I’'UE a se concentrer sur les profits a court-terme réalisés par les actionnaires,
au détriment des intéréts a long terme de I’entreprise. Les données illustrent une tendance a la
hausse des dividendes versées aux actionnaires, qui ont été multipliées par quatre, passant de 1%
des bénéficesen 1992 a pres de 4% en 2018. De plus, le ratio des investissements en capital et en
R&D par rapport aux bénéfices décline depuis le début du XXIéme siécle.

Cette étude montre que, dans une certaine mesure, le « court-termisme » en matiére de gouvernance
d’entreprise prend principalement sa source dans les cadres réglementaires et dans les pratiques de
marché. Ces tendances se conjuguent pour promouvoirl'accent mis sur le rendement financiera court
terme plutot que sur la création de valeur durable a long terme.

Facteurs de problemes
L'étude a identifié les sept principaux facteurs de problémes suivants:

1. Les devoirs des administrateurs et l’intérét de la société sont interprétés de maniere restrictive
et tendent a favoriser le la maximisation des profits des actionnaires a court-terme ;

2. Une pression grandissante exercée par des investisseurs concentrés sur des horizons a court-
terme tend a accroitre I’attention portée par le Conseil d’Administration aux bénéfices a court-
termes pour les actionnaires, au détriment de la création de valeur durable ;

3. Les entreprises n‘ont pas de stratégies et de perspectives durables et les pratiques
actuellement mises en ceuvre ne permettent ni d’identifier efficacement les risques et impacts
associés a une stratégie durable, ni de les gérer ;

4. Les baremes de rémunération du Conseil d’Administration favorisent le court-termisme et les
profits des actionnaires, au détriment de la création de valeurdurable au profit de I’entreprise ;

5. La composition actuelle du Conseil d’Administration ne participe pas pleinement a une
transition vers un systéme plus durable ;

6. Les cadres actuels régissant la gouvernance d’entreprise, de méme que les pratiques
observées, ne font pas suffisamment place aux intéréts a long-terme des parties prenantes ;

7. La mise en application des devoirs des administrateurs d’agir dans l'intérét a long terme de
I’entreprise est limitée.

Justification d’une intervention au niveau européen

Une intervention de I'UE est nécessaire pour étendre I’horizon temporel qui prévaut en matiére de
prise de décision a I’échelle d’une entreprise, et pour promouvoir une gouvernance davantage propice
a la durabilité. La norme sociale du primat des intéréts de I'actionnaire et les pressions a
court-terme générées par les marchés financiers continueront probablement a influer sur
les modes de prise de décision a lI'échelle des entreprises. En ce sens, la plupart des
administrateurs et des dirigeants d’entreprises continueront a étre incités a accroitre les bénéfices des
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actionnaires et a distribuer les bénéfices sous forme de dividendes et de rachats, tout en sacrifiant
dans le méme temps les investissements nécessaires a une transition vers une création de valeur
durable (R&D, investissement en capital, perfectionnement des employés).

Toutefois, I'absence de durabilité en matiére gouvernance d’entreprise a des conséquences
sérieuses, qui s’étendent a I’'échelle européenne et mondiale. Les horizons temporels a court terme
gui échouent a englober les risques et impacts liés a la durabilité a long-terme pourraient avoir des
conséguences environnementales, sociales et économiques considérables pour les entreprises, les
actionnaires, les investisseurs, et la société dans son ensemble. De plus, |'atteinte des objectifs en
matiére de changement climatique figurant dans I’Accord de Paris et des ODD fixés par I'ONU, semble
peu probable dans la situation actuelle. Enfin, seule une intervention a I’échelle de I'UE peut
garantir des conditions de concurrence équitables pour les entreprises européennes. Les
cadres de gouvernance d’entreprise réglementaires en Europe varient considérablement d’un Etat
membre a |'autre, et seule une intervention de I'UE semble pouvoir accroitre la responsabilité sociale
des entreprises pour la création de valeur durable et pour établir la base commune nécessaire a la
prise en compte de la durabilité tout en évitant les distorsions de marché.

Objectifs et options

Objectifs d’une éventuelle intervention de I’'UE

Une intervention de I'UE en matiere de droit des sociétés et de gouvernance d’entreprise devrait
poursuivre I'objectif général visant a encourager une gouvernance d’entreprise durable et
contribuer a accroitre la responsabilité des entreprises en matiére de création de valeur
durable. Se faisant, I'intervention de I’'UE doit rechercher un équilibre entre la nécessité d’atténuer
les pressions a court terme pesant sur les administrateurs d’entreprise et de promouvoir la durabilité
dansle cadre de la prise de décision a I’échelle des entreprises d’une part, et, d’autre part, la nécessité
d’une flexibilité suffisante a la prise en compte des différents cadres réglementaires nationaux.

Afin d’atteindre cet objectif général, toute intervention future de I'UE devrait poursuivre les trois
objectifs spécifiques suivants:

o Renforcerle role des administrateurs en matiére de poursuitedes intéréts a long-terme
de I'entreprise : |'intervention de I'UE devrait dissiper les conceptions biaisées et les erreurs
actuelles quant a la raison d’étre de |I'entreprise et aux devoirs des administrateurs, ces derniers
conduisant a faire prévaloir la performance financiere a court-terme, au détriment de l'intérét a
long terme de la société ;

e Améliorer la responsabilité des administrateurs en matiére de prise en compte de la
durabilité dans le processus décisionnel de lI'entreprise : |'intervention de I'UE devrait
introduire un niveau de responsabilité accrue en matiere de création de valeur durable, en
rendant les administrateurs davantage responsables de la prise en compte de la durabilité de
leur conduite commerciale ;

e Promouvoirdes pratiques de gouvernance d’entreprises qui participentde la durabilité
de I'entreprise : l'intervention de I'UE devrait permettre de faire émerger des pratiques de
gouvernance alternatives a celles qui favorisent le « court-termisme » et empéchent|’intégration
de la durabilité dans le processus de décision (par exemple dans le domaine des rapports
d’entreprises, de la rémunération du Conseil d’Administration, de la composition du Conseil
d’Administration et de |'intéressement des parties prenantes).

Description des options envisagées

L'étude a identifié une liste de mesures a envisager pour une évaluation détaillée.

En fonction de leur nature, les mesures ont été regroupées selon options, caractérisées par un niveau
croissant d’intervention réglementaire, par opposition a un scenario de base (situation actuelle).

Outre le scenario de base, les options identifiées sont les suivantes :

e Option A (non contraignante /Droit « mou ») - Diffuser des pratiques de gouvernance
d’entreprise durables par le biais d’actions de sensibilisation, de communications de la
Commission européenne et de « Livres Verts » ;
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e Option B (non contraignante/Droit « mou ») : Favoriser les initiatives réglementaires a
I’échelle nationale visant a orienter les approches en matiére de gouvernance d’entreprise vers
la durabilité, par le biais de recommandations ;

e Option C (Contraignante) - Fixer un socle commun de régles minimales visant a renforcer la
création de valeur a long terme, tout en garantissant des conditions de concurrence équitables
par le biais d’interventions Iégislatives a I’échelle de I'UE.

Pour chaque facteur, les options retenues pour |I’évaluation détaillée sont brievement décrites dans le
tableau ci-dessous :
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#2

Study on directors’ duties and sustainable corporate governance

Option A

Campagnes de sensibilisation
conduits/financées par la Commission
visanta :

1.

Clarifier le fait que, lorsqu’ils agissent
dans l'intérét de I'entreprise, les
administrateurs doivent concilier
adéquatement les intéréts suivants,
outre les intéréts des actionnaires : les
intéréts de l'entreprise a long terme
(au-dela de 5 ou 10 ans) ; les intéréts
des employés ; les intéréts des clients ;
les intéréts de I'environnement local et
mondial ; I'intérét de la société dans son
ensemble

Promouvoir le principe selon lequel
I'identification et I'atténuation des
risques et impacts liés a la durabilité,
aussi bien en interne que dans le cadre
des relations extérieures, relévent de
I'obligation diligence des
administrateurs.

Livre Vert de la Commission visant a
stimuler le débat public relatif aux moyens
de favoriser l'intéressement a long-terme
des actionnaires et I'extension des périodes
de détention des actions.

Campagne conduite/financée par la
Commission visant a décourager les
sociétés cotées de publier leurs
résultats prévisionnels et rendements sur
une base trimestrielle

Option B
Recommandation de la Commission
relative a une interprétation commune
des devoirs des administrateurs et de la
notion d’intérét social a destination des
Etats membres et leur recommandant de :
1. Clarifier, dans leur législation respective,

le fait que les administrateurs doivent
concilier adéquatement les intéréts
suivants, outre les intéréts des
actionnaires : les intéréts de I'entreprise
a long terme (au-dela de 5 ou 10 ans) ;
les intéréts des employés ; les intéréts
des clients ; les intéréts de
I'environnement local et mondial ;
I'intérét de la société dans son ensemble

2. Introduire dans leur |égislation respective

un devoir explicite incombant aux
administrateurs d’identifier et d’atténuer
les risques et impacts liés a la durabilité,
aussi bien en interne que dans le cadre
des relations extérieures, dans le cadre
des opérations commerciales de
I’entreprise et de la chaine de valeur.

Recommandation de la Commission
relative a des mécanismes visant a
encourager I'extension des périodes de
détention des actions, a destination des
Etats membres afin de leur permettre
d’amender leur |égislation respective.

Campagne conduite/financée par la
Commission visant a décourager les
sociétés cotées de publier leurs
résultats prévisionnels et leurs
rendements sur une base trimestrielle.

Contraignante/Législative

Option C
Proposition de la Commission en vue de
I'adoption d’une nouvelle directive
établissant a Il'échelle européenne le
champ des devoirs des administrateurs et
une définition de la notion d’intérét social,
imposant aux administrateurs :

1. De concilier adéquatement les intéréts
suivants, outre les intéréts des actionnaires
les intéréts de l'entreprise a long terme
(au-dela de 5 ou 19 ans) ; les intéréts des
employés, les intéréts des clients, les
intéréts de I’'environnement local et global ;
I'intérét de la société dans son ensemble
2. D'identifier et d’atténuer les risques et
impacts liés a la durabilité, aussi bien en
interne que dans le cadre des relations
extérieures, dans le cadre des opérations
commerciales et de la chaine de valeur

Proposition de la Commission en vue
d’amender la Directive SRD II et visant a
introduire des dispositions contraignantes
exigeant des Etats membres qu’ils introduisent
des mécanismes promouvant I'extension
des périodes de détention de actions.
Proposition de la Commission en vue
d’amender la Directive Transparence afin
d’interdire la publication des résultats
prévisionnels et des rendements sur une
base trimestrielle.
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#4

#5
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Guides de la Commission européenne
destinés aux Conseils d’Administration
afin d’intégrer les aspects de durabilité
(risques, opportunités, impacts) a la
stratégie commerciale, d'identifier et de
fixer, au sein de la Stratégie, des objectifs
mesurables, précises, a atteindre dans un
délai déterminé et scientifiquement fondées
en matiére de durabilité, alignées avec des
objectifs généraux (tels que les ODD et les
objectifs de [I'Accord de Paris sur le
changement climatique), et de rendre
publiques les informations pertinentes.

Campagne conduite/financée par Ia
Commission européenne destinée aux
entreprises et visant a les encourager a
établir un lien entre la rémunération du
Conseil d’Administration et la création
de valeur a long terme pour I'entreprise

Campagne d’information de la Commission,
en lien avec les parties prenantes
concernées (en particulier les associations
d’entreprises) visant a promouvoir la prise
en compte de I'expertise en matiére de
durabilité dans le cadre de la procédure

Recommandation de la Commission

européenne destinée aux Etats

membres afin de leur permettre d’introduire
dans leur législation respective :

1. L'obligation pour les Conseils
d’Administration d'intégrer les
aspects relatifs a la durabilité
(risques, opportunités, impacts)
dans la stratégie commerciale.

2. L'obligation pour les Conseils
d’Administration d’identifier et de fixer,
au sein de la stratégie commerciale, des
objectifs mesurables, précises, a
atteindre dans un délai déterminé et
scientifiquement fondées en matiere de
durabilité, alignées avec des objectifs
généraux (tels que les ODD et les
objectifs de I’Accord de Paris sur le
changement climatique).

3. L'obligation faite aux Conseils
d’Administration de rendre publiques
les informations pertinentes.

Recommandation de la Commission

destinée aux Etats membres afin de leur

permettre d’introduire dans leur législation
respective :

1. Une disposition visant a limiter la
capacité des cadres dirigeants a vendre
les actions recues au titre de
rémunération

2. Une disposition rendant obligatoire
I'inclusion au bareme de
rémunération des cadres dirigeants
des indicateurs ESG et non
financiers

Recommandation de la Commission a
destination des Etats membres afin de
leur permettre d’introduire dans leur
|égislation respective une disposition
garantissant la prise en compte de
I'expertise en matiére de durabilité dans le

Proposition de la Commission en vue
d’adopter une nouvelle Directive
européenne imposant aux Conseils
d’Administration d’intégrer les aspects de
durabilité (risques, opportunités,
impacts) au sein de la stratégie
commerciale, d’identifier et de fixer des
objectifs mesurables, précises, a atteindre
dans un délai déterminé et scientifiquement
fondées en matiére de durabilité, alignées avec
des objectifs généraux (tels queles ODD et les
objectifs de Paris sur le changement
climatique), et de rendre publiques les
informations pertinentes.

Proposition de la Commission en vue
d’amender la Directive SRD II afin
d’aligner la politique de rémunération des
cadres dirigeants avec les objectifs de
durabilité a long terme, en particulier en :

1. Régulant la capacité des cadres dirigeants
a vendre les actions regues au titre de la
rémunération

2. Rendre obligatoire l'inclusion au bareme
de rémunération des cadres dirigeants des
indicateurs ESG et non financiers

Proposition de la Commission en vue de
I'adoption d’une nouvelle Directive
établissant des regles relatives a la
composition du Conseil d’Administration
dans les sociétés cotées, comprenant une
disposition imposant aux entreprises la prise en
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de nomination du Conseil
d’Administration (y compris en créant une
nouvelle fonction au sein du Conseil
d’Administration, de chef de la Direction
« Valeurs »)

Mise en place d'un Groupe d’experts au
sein de la Commission en matiére de
gouvernance durable d’entreprise, afin
d’identifier les bonnes pratiques relatives a
I’engagement et I'intéressement des parties
prenantes.

Les pratiques identifiées  pourraient
éventuellement étre diffusées par le biais
d’'une campagne dédiée.

Evaluation des options

Evaluation au regard des impacts

cadre de la procédure de nomination du
Conseil d’Administration.

Recommandation de la Commission a
destination des Etats membres visant a
envisager d’intégrer a leur [égislation
respective une obligation faite aux
entreprises d’impliquer des parties
prenantes internes et externes dans le
cadre de l'identification, la prévention
et I'atténuation des risques et impacts
de la durabilité dans le cadre de leur
stratégie

Recommandation de la Commission a
destination des Etats membres visant a
I'adoption dans leur législation respective
de mesures renforcant la mise a
exécution de [I'obligation faite aux
administrateurs d’agir dans l'intérét de
I’entreprise.

compte du critére de la durabilité dans le cadre
du processus de nomination du Conselil
d’Administration

Proposition de la Commission en vue de
I'adoption d’une nouvelle Directive visant
a intégrer des dispositions contraignantes
imposant aux Conseils d’Administration
d’'impliquer des parties prenantes
internes et externes dans l'identification, la
prévention et |'atténuation des risques et
impacts liés a la durabilité dans le cadre de leur
stratégie.

Proposition de la Commission en vue de
I'adoption d’une nouvelle Directive
introduisant des reégles contraignantes
visant a renforcer la mise en exécution de
I'obligation faite aux administrateurs
d'agir dans l'intérét de I'entreprise.

Les impacts de chaque option ont été évalués au regard du scénario de base afin de rendre compte leur effet probable : neutre (par exemple
0), positif (par exemple, + 1) ou négatif (par exemple, -1). Pour chaque type d'impact pris en compte, les résultats s’échelonnentde -3 a +3.
Le tableau ci-dessous synthétise les éventuels impacts de chaque option.

| Facteurs _____[Impacts st e s Option C | Observations sur I'évaluation

#1

Devoirs des
administrateurs
et intérét social

Impacts sur les entreprises

Impacts économiques +0.5
Impacts sociaux +0.5
Impacts environnementaux +0.5
Impacts sur les droits +0.5

fondamentaux

-0.5 -0.5 Une intervention de
+0.5 +1.5
+1 +3
+1 +3
+0.5 +3

I'UE dans le domaine des devoirs des

administrateurs, au cceur de la gouvernance d’entreprise, aurait un
impact remarquable sur I'amélioration de la durabilité, en particulier
I'option contraignante C1. Une formulation a |'échelle européenne
des devoirs des administrateurs et de l'intérét de |'entreprise aurait
un impact positif sur toutes les dimensions ESG. Cependant, |'option

C1 pourrait créer certaines difficultés aux entreprises pour s'adapter
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| Facteurs | Impacts | OptionA Optlon B m Observations sur I'évaluation

#2

La pression des
investisseurs

#3
Absence de
perspective

stratégique vers
la durabilité

#4
Rémunération
du Conseil
d’Administration

#5
Composition du
Conseil
d’Administration

Impacts sur les
administrations publiques

Impacts sur les entreprises
Impacts économiques
Impacts sociaux

Impacts environnementaux

Impacts sur les droits
fondamentaux

Impacts sur les
administrations publiques

Impacts sur les entreprises
Impacts économiques
Impacts sociaux

Impacts environnementaux

Impacts sur les droits
fondamentaux

Impacts sur les
administrations publiques

Impacts sur les entreprises
Impacts économiques
Impacts sociaux

Impacts environnementaux

Impacts sur les droits
fondamentaux

Impacts sur les
administrations publiques

Impacts sur les entreprises
Impacts économiques
Impacts sociaux

Impacts environnementaux

Impacts sur les droits
fondamentaux

-0.5

0

+0.5
+0.5

-0.5

+0.5
+1
+1
+1

-0.5

-0.5
+0.5
+0.5
+0.5
+0.5

-0.5

+0.5
+0.5
+0.5
+0.5

0
-0.5
+0.5
+0.5
+0.5

+0.5
+1
+1
+1

-0.5

-0.5
+0.5
+0.5
+0.5
+0.5

-0.5
+0.5
+0.5
+0.5

+1.5
+3
+3
+3

-0.5

-1.5

+1.5
+2
+2
+1

-1.5
-1
+2
+2
+1

aux nouveaux concepts et pour revoir leur gouvernance a court
terme, ce qui serait compensé par une création de valeur plus
durable a long terme.

En limitant les pressions a court terme des investisseurs, toutes les
options auraient un impact positif limité sur le plan social et
environnemental, ainsi que sur le plan des droits fondamentaux.
Cependant, les effets de I'option C2 sur I'économie et sur les
entreprises pourraient étre légerement négatifs, car cette mesure
risque de réduire la transparence percue des sociétés cotées et la
liquidité des actifs, avec des possibles effets négatifs surles marchés
de capitaux de I'UE.

Toutes les options auraient des répercussions positives sur les plans
économique, social et environnemental, car elles pousseraient les
entreprises a adapter leurs modéles commerciaux pour devenir plus
durables, notamment en fixant des objectifs de durabilité
mesurables et circonscrits dans le temps. En raison de sa nature
contraignante, l'option C3 aurait un impact particulier sur la
promotion de l'inclusion des éléments de durabilité dans les
stratégies commerciales. Dans le méme temps, les options C3 et B3
pourraient toutes deux augmenter les colits de conformité pour les
entreprises.

La politique de rémunération des directeurs constitue un domaine
d'intervention clé, car lier la rémunération des dirigeants aux
objectifs de durabilité peut inciter les entreprises a prendre des
décisions commerciales plus durables. Toutes les options
envisagées, en particulier I'option C4, auraient un impact positif sur
la société, I'environnement et I'économie, car les dirigeants seraient
incités a se concentrer sur la durabilité. Dans le méme temps, toutes
les options devraient augmenter dans une certaine mesure les colts
de mise en conformité pour les entreprises.

En contribuant a accroitre la présence d'une expertise en durabilité
au sein du conseil, toutes les options, et en particulier I'option C5,
auraient un impact positif au niveau social, environnemental et des
droits fondamentaux. Cependant, les deux options B5 et C5
pourraient avoir un impact négatif sur les entreprises en rendant le
recrutement des conseilleurs d'administration plus complexe,
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| Facteurs | Impacts | OptionA Optlon B m Observations sur I'évaluation

Impacts sur les -0.5 surtout si I'on considere que les connaissances et I'expertise en

administrations publiques matiere de durabilité pourraient étre limitées sur le marché.
Impacts sur les entreprises -0.5 -1 -2 En soutenant I'engagement et I'implication des parties prenantes,
Impacts économiques +0.5 -0.5 -1.5 tloute_s les options devraier!t avoir des effets p?sitifs sur la soc_iété,
) #§ Impacts sociaux +0.5 +0.5 2 !enwronner_nent et_ !es droits fondamentaux. Loptlon_ C_6 aurait un
Implication des - impact social positif remarquable, car elle garantirait une plus
parties Impacts environnementaux +0.5 +0.5 +1.5 grande implication des parties prenantes chez les entreprises sur les
prenantes de Impacts sur les droits +0.5 +0.5 +1.5 questions de durabilité, tandis que les impacts sur I'économie et les
I'entreprise fondamentaux entreprises devraient étre négatifs, en particulier dans les secteurs
Impacts sur les -0.5 0 0 avec des longues chaines d'approvisionnement et ol un large

administrations publiques éventail de parties prenantes doit étre identifié et impliqué.
Impacts sur les entreprises N/A -1 -1.5 Les options B7 et C7 seraient étroitement liées aux mesures relatives
Impacts économiques N/A -1 +1 aux devoirs des administrateurs et a l'intégration de la durabilité
I . dans la stratégie d'entreprise, car les deux options favoriseraient
#7 mpacts sociaux N/A +1 +2 l'applicati d I . t ceraient d . ¢
. pplication des nouvelles exigences et créeraient des impacts
Application des [MPacts environnementaux N/A +1 +2 sociaux et environnementaux positifs, I'option C7 ayant des effets
devoirs des Impacts sur les droits N/A +1 +2 plus larges en raison de sa nature contraignante. Compte tenu des
administrateurs fondamentaux impacts sur les entreprises, on peut s'attendre une augmentation du
Impacts sur les N/A -0.5 -2 nombre d’actions en justice, avec une hausse des colts
administrations publiques administratifs et de mise en conformité supportés par les

entreprises.
Evaluation par critére

Chaqueoption a été évaluée au regard de |'efficacité, de |'efficience, de la cohérence et de la proportionnalité, résultant dans I'attribution d’une
note (allantde -3 a +3) ou la formulation d’un jugement (Oui/Non). Le tableau ci-dessous synthétise |’évaluation.

| Facteurs | Critéere ______| OptionA B m Observations sur I'évaluation

Efficacité +1 +2. En raison de sa force contraignante et de I'application généralisée
sur tout le territoire de I'UE, I'option C1 serait la plus efficace pour
clarifier et renforcer le role et la responsabilité des administrateurs

Efficience 0 0 +1.5 dans la prise en compte des intéréts des parties prenantes de

#1 I'entreprise (aux cOtés des actionnaires) dans la promotion de
Devoirs des I'intérét de I'entreprise a long terme, et pour identifier et atténuer
administrateurs Cohérence Oui Oui Oui les risques et impacts en matiére de durabilité dans le cadre de leurs
et intérét social fonctions. Le principal obstacle a sa mise en ceuvre concerne
I'articulation claire d’'une formulation des devoirs des administrateurs

Proportionnalité Oui Oui Oui et de l'intérét de la société, qui pourrait étre largement acceptée,

sans créer de confusion pour les conseils d’administration sur la
maniere d’exercer leurs fonctions.
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| Facteurs | Critére | OptionA B m Observations sur I'évaluation

#2
La pression des
investisseurs

#3
Absence de
perspective

stratégique vers
la durabilité

#4
Rémunération
du Conseil
d’Administration

#5

Efficacité

Efficience

Cohérence

Proportionnalité

Efficacité

Efficience

Cohérence

Proportionnalité

Efficacité
Efficience
Cohérence

Proportionnalité

Efficacité

+0.5

Oui

Oui

+0.5

+0.5

Oui

Oui

+1

Oui

Oui

+1

Oui

Oui

+1

Oui

Oui

+1

Oui

Oui

+1.5

+

Oui

Non

+2.5

+1

QOui

Oui

+2.5

+0.5

Oui

Oui

+2.5

L'option C2 s'appliquerait a tous les émetteurs européens et
répondrait a une source clé des pressions a court terme sur les
conseils d'administration de tous les Etats membres. En raison de
son caractére obligatoire et de son application généralisée, I'option
C2 serait plus efficace que les options A2 et B2 a cet égard.
Cependant, en raison des limites qu'elle imposerait aux entreprises
et des conséquences négatives probables en termes de transparence
et d'attractivité pour les investisseurs, Il'option C2 serait
disproportionnée par rapport au probleme de la réduction des
pressions exercées par les investisseurs sur les conseils
d'administration et de la promotion du long-termisme dans
entreprises.

L'option C3 garantirait que des exigences identiques s’appliquent aux
conseils d'administration de toutes les grandes entreprises, avec la
possibilité pour les Etats membres d'étendre leur application aux
PME. Grace a sa force contraignante et a son application généralisée,
I'option C3 serait la plus efficace pour favoriser un changement du
status quo et rendre les entreprises de I'UE plus durables et « a
I’épreuve du temps », conformément a la transition durable promue
par le Green Deal européen. L'augmentation des colts pour les
entreprises a court terme pourrait étre compensée par des
avantages a moyen et long terme (par exemple en termes de
réduction des risques de matérialité, d'augmentation des revenus
financiers, d'effets positifs sur la réputation) et par la création de
valeur pour les actionnaires.

L'option C4 serait la plus efficace pour renforcer le lien entre la
rémunération et la création de valeur durable au sein des entreprises
cotées, en contribuant a mieux aligner les intéréts des
administrateurs avec les intéréts a long terme de I'entreprise et de
ses parties prenantes au sens large. Cette option entrainerait
certains colts de mise en conformité et d'ajustement pour les
entreprises, mais sur le long terme, elle créerait des effets positifs
sur leur compétitivité, en encourageant les investissements axés sur
la durabilité et une plus grande attention aux risques et opportunités
ESG.

En introduisant une obligation pour les entreprises cotées de
considérer I'expertise et les compétences liées au développement
durable comme criteres de sélection dans le processus de
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| Facteurs | Critére OptlonA Optlon B m Observations sur I'évaluation

Composition du
Conseil
d’Administration

#6
Implication des
parties
prenantes de
I'entreprise

#7
Application des
devoirs des
administrateurs

Efficience

Cohérence

Proportionnalité

Efficacité

Efficience

Cohérence

Proportionnalité

Efficacité

Efficience

Cohérence

Proportionnalité

Oui

Oui

+0.5

Oui

Oui

N/A

N/A

N/A

N/A

Oui

Oui

+1

Oui

Oui

+1

Oui

Oui

Oui

Oui

+2.5

QOui

Oui

+2

+0.5

Oui

Oui

recrutement du conseil d'administration, l'option C5 serait plus
efficace que les options plus souples pour favoriser une gouvernance
d'entreprise durable. Cette approche serait similaire a celle déja
adoptée dans le secteur financier, ou les organes de direction doivent
répondre a des «conditions adaptées et appropriées». Cependant, il
semble important de laisser aux entreprises la liberté de définir
I'expertise de durabilité la plus pertinente pour elles, afin d'éviter les
approches de « a la carte ». Un obstacle a la mise en ceuvre pourrait
étre la disponibilité limitée de profils appropriés.

En exigeant que les conseils d'administration établissent des
mécanismes permettant d’engager et d’impliquer les parties
prenantes des entreprises au niveau du conseil, l'option C6
contribuerait efficacement a une plus grande prise en compte des
préoccupations des parties prenantes en matiére de durabilité dans
la stratégie d'entreprise. Elle permettrait aux parties prenantes
internes et externes d’exprimer leurs points de vue aux conseils
d’administration sur les aspects liés au développement durable, et
de contribuer a définir et a superviser l'intégration effective de la
durabilité dans les stratégies commerciales des entreprises. Malgré
I'option C6 serait relativement plus coliteuse par rapport aux options
A6 et B6, elle ne devrait pas créer de charges disproportionnées pour
les entreprises et les administrations publiques.

Prise conjointement avec l'option C1, l'option C7 serait la plus
efficace et la plus proportionnée a l'objectif d’amélioration de la
durabilité des entreprises. Ensemble, ces mesures favoriseraient une
approche plus cohérente au niveau de I'UE dans le domaine des
devoirs, des solutions et des garanties des administrateurs, en
renforgant leur responsabilité envers les parties prenantes lorsqu'ils
agissent dans l'intérét a long terme de I'entreprise. L'option C7 ne
créerait pas d'obligations directes pour les entreprises, mais elle
pourrait modifier le cadre juridique dans lequel leurs administrateurs
opérent, ce qui entrainerait des co(its indirects. A long terme, des
mécanismes de mise en ceuvre plus solides inciteraient les
administrateurs a tenir davantage compte des risques et des impacts
en matiére de durabilité dans leurs décisions, ce quiaurait des effets
positifs sur la compétitivité des entreprises de I'UE.
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1 INTRODUCTION

This is the final report of the request for service JUST/2018/MARK/FW/CIVI/0177 2019/03 on
the Study on directors’ duties and sustainable corporate governance.

This report is structured as follows:

e Chapter 1, Introduction, describesthe objectives and scope of the study;

¢ Chapter 2, Research methodology, describes the data collection plan implemented to
feed the study together with the main difficulties encountered, and illustrates the
methodology followed for the assessment of the impacts of the identified options;

¢ Chapter 3, State of play and potential problems, illustrates “short-termism” in
corporate governance in EU listed companies (including economic evidence), and its main
underlying factors;

e Chapter 4, Problem definition and options, presents the problem and the related
drivers, their impact on different categories of stakeholders, the reasons why EU action
might be necessary, the general and specific objectives of the future EU intervention, and
an inventory of potential options for EU action;

e Chapter 5, Assessment of options, presents the impacts of the identified options, and
their assessment according to some key criteria;

e Annexes, including: Analysis of the possible effects of corporate “short-termism” on the
attainment of the SDGs (Annex I.1); General screening of the situation in EU27 (Annex
1.2); Analysis of gaps in the estimation of sustainability risks by listed companies (Annex
1.3); Analysis of gapsin the estimation of sustainability impacts by listed companies (Annex
1.4); Relevant sustainable corporate governance initiatives in third countries (Annex 1.5);
Analysis of best practices (Annex 1.6); Detailed evidence on factors contributing to
corporate short-termism (Annex 1.7); Detailed description of options (Annex I1.8);
Bibliographic references (Annex 1.9); Analysis of the regulatory frameworks in 12 Member
States (Annex II).

1.1 Objectives

The overall objective of the study is to assess the root causes of short termism in corporate
governance, being them related to current market practices and/or regulatory frameworks and
identify possible European Union (EU) level solutions, including with a view to contributing
to the attainment of the United Nations (UN) Sustainable Development Goals (SDGs) and the
goals of the Paris Agreement on climate change.

Findings from this study should support the European Commission in identifying the need for a
possible reform in corporate law and board duties to foster sustainable corporate governance.

1.2 Scope

Content
The study covered:

e Corporate governance regulatory frameworks and market practices that might
explain the orientation of companies towards sustainability! or short-termism.

! prof. Beate Sjafjell of the University of Oslo defines corporate sustainability as “[W]hen business in aggregate creates
value in a manner that is (a) environmentally sustainable in that it ensures the long-term stability and resilience of the
ecosystems that support human life, (b) socially sustainable in that it facilitates the respect and promotion of human
rights and of good governance, and (c) economically sustainable in that it satisfies the economic needs necessary for
stable and resilient societies (see Sjafjell, B. (2017), ‘When the Solution Becomes the Problem: the Triple Failure of
Corporate Governance Codes’, in J.J. du Plessis and C.K. Low (eds.), Corporate Governance Codes for the 21st Century,
Springer, Geneva, p. 28). In line with this understanding, in the context of this report sustainability is intended as the
capacity of companies to pursuit and manage their economic, social and environmental risks, opportunities and impacts,
and to build resilience over time. It is understood that this is compatible with creating long-term value for the
shareholders as well as other company stakeholders, the environment and the society at large.
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These encompassed existing laws, guidelines and codes of conduct in the area of corporate
governance and more specifically on directors’ duties, sustainability strategy and targets,
stakeholder involvement, enforcement, board remuneration, share buybacks and board
composition. As for company market practices the study looked at non-regulatory initiatives
at the company/business sector level related to the adoption of sustainable or non-
sustainable corporate governance approaches.

¢ The evolution over the last 30 years of key indicators on the economic
performance of listed companies, which were used as proxies for their short or long-
term focus.

e 10 business sectors for the analysis of practices of identification of some of the most
relevant sustainability risks and impacts:?

1. Garment (Manufacture of textiles, Manufacturing of wearing apparel, Manufacture
of leather and related products);

2. Telecommunications (Telecommunications);
Construction (Construction of buildings; Civil engineering);

4. Power and utilities (Electricity, gas, steam and air conditioning supply, Water
collection, treatments and supply, Waste collection, treatments and disposal
activities, material recovery);

5. Oil and gas (Extraction of crude petroleum and natural gas, Manufacture of coke
and refined petroleum products);

6. Pharmaceutical (Manufacture of basic pharmaceutical products and pharmaceutical
preparations);

7. Food (Manufacture of food products; Manufacture of beverages);
8. Car manufacture (Manufacture of motor vehicles, trailers and semi-trailers);

9. Transport (Land transport and transport via pipelines; Water transport; Air
transport);

10.Chemical industry (Manufacture of chemicals and chemical products).
o Different sizes of companies, including large and Small and Medium-Sized Enterprises.3

o Different types of companies, with a focus on EU listed companies but investigating
differences between listed and non-listed companies where relevant.

w

Stakeholders involved

EU officials; experts and academics, publicauthorities (company registrars; financial regulatory
authorities); companies; business organisations (EU and national employer associations);
investors (national associations of fund and asset management, of insurance companies, of
pension funds, institutional investors, private equity and venture capital firms); trade unions
(national and EU/international); non-Governmental Organisations (NGOs) in the development,
environmental and social field; legal practitioners (bar associations; law firms; notaries).

Territory
The territorial coverage of the study depends on the type of analysis:

e AllEU 27 Member States plus the UK,* for a general screening of the situation;

2 Sectors in scope of the study have been identified starting from those suggested in the Technical Annex (p. 13) and
endorsed by the Commission. The list does not encompass some sectors with large sustainability impacts (e.g.
agricultural activities, aquaculture, fisheries and similar processes), which however partially belong to the supply chain
of some sectors in scope (e.g. agriculture for food).

3 Based on the definition of SME available at https://ec.europa.eu/growth/smes/business-friendly-environment/sme-
definition en, large companies refer to staff headcount=250, turnover>€50 million or balance sheet total>€43 million,
SMEs to staff headcount<250, turnover<€50 million or balance sheet total<€43 million.

4 Both the general screening of the situation and the analysis of the economic evidence on EU listed companies have
been performed while the UK was still part of the EU.
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¢ 15 Member States (AT, BE, DE, ES, FI, FR, HR, HU, IT, NL, PL, PT, SI, SE, SK) plus the UK
as regards the analysis of the economic evidence of the extent to which listed EU companies
and their management prioritise the short-term interest of the shareholders;

e 12 Member States (BE, DE, ES, FI, FR, HU, IT, NL, PL, PT, SI, SE) for the in-depth analysis
of the regulatory framework and market practices;

e Five selected third countries to identify good practices, and namely: Canada, New Zealand,
Australia, US and the UK.>

5 The UK is considered as a third country for this project.
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2 RESEARCH METHODOLOGY

2.1 Data collection plan

Desk research

Desk research focused on:

Financial and business databases (e.g. S&P Capital IQ and Bureau van Dijk’s Amadeus)
to extract data over the period 1992-2018 to feed indicators for 4,719 listed companies
from the 15 Member States in scope plus the UK;

Relevant legislation and policy documents at EU and international level, in
particularto define and understand the policy framework surrounding sustainable corporate
governance and relevant policy developments;

National company law and corporate governance frameworks in the 12 selected
Member States, to define and understand national regulatory frameworks (including
company law, securities law, corporate governance codes and other relevant regulatory
sources);

Scientific literature (e.g. books, edited volumes, articles published in scientific journals,
academic papers, etc.), to investigate the long-term economic, social and environmental
consequences of corporate short-termism, the possible factors (either regulatory aspects
or market practices) behind this phenomenon, and possible options;

Reports, studies and other documents (e.g. publications by international organisations,
business organisations, NGOs, think tanks, individual companies, etc.), for the same
purposes above, and to collect sector-specific and company-specific information on
sustainability risks and impacts and initiatives to address them;

Websites and grey literature, for the same purposed above.

The full list of sources consulted is reported in Annex 1.9 and Annex II.

Field research

A total of 128 stakeholders® were consulted as follows:

10 (EU officials and experts and academics) through scoping interviews;

627 (all stakeholder categories) through a web-survey covering the 12 Member States and
the 10 economic sectors in scope;

16 through interviews performed within 10 case studies (5 sector-based®and 5 company-
based®) and involving 5 representatives from companies (for the company-based case
studies), and 6 NGOs and 5 EU sectoral business associations (for the sector-based case
studies focused on transport, food, garment, oil and gas, and chemical industry);

48 (EU and national stakeholders from the 12 Member States in scope) through interviews
for the assessment of the impacts of the options. Specifically, interviews were
performed with representatives from companies (16), corporate governance code
committees (11), investors (11), trade unions (3), NGOs (6) and other (1 EU-level
association).

6 Stakeholders consulted with more than one instrument have been counted just once.

7 85 responses were collected. However, only 62 were in scope in terms of countries and sectors selected.

8 Sectors covered: food, garment, oil and gas, chemical, transport.

° Companies covered: a company subject to the obligations of Directive 2014/95/EU and with strong record of non-
financial reporting publications, including several years of voluntary reporting on sustainability issues and TCFD -aligned
report; a company subject to the obligations of Directive 2014/95/EU but showing gaps in dealing with sustainability
risks, impacts and opportunities properly; a company not subject to the obligations of Directive 2014/95/EU but showing
substantial gaps in dealing with sustainability risks, impacts and opportunities properly; a SME to highlight specific
aspects, which can differentiate small and medium companies from the large ones; a benefit company aimed at
investigating the approaches followed by Benefit companies when dealing with sustainability aspects related to their
strategy.
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The Team also participatedin two conferences: the 2019 Italy Corporate Governance Conference
(9-10 December 2019, Milan) and the 24th European Corporate Governance Conference (12
December 2019, Helsinki).

Difficulties encountered during data collection
The study encountered some difficulties in both desk and field research.

The limited availability of empirical studies on the (long-term) effects of corporate
short-termism impacted the investigation of this phenomenon in Europe from an empirical
standpoint. Given the complexity of the phenomenon and the co-existence of several
factors associated with persisting corporate short-termism and unsustainability, it was
difficult to provide an assessment of the long term (environmental, social and economic)
impacts of corporate short-termismin the EU independently from other issues. Moreover,
most of the available studies either have a wider geographical scope or do not focus on
Europe.

The heterogeneous nature and the wide scope of the rules addressing corporate
governance and sustainability. The literature review highlighted that a wide range of
legislative and self-regulatory measures (also beyond the area of company law and
corporate governance) come into play to shape the complex relation between corporate
governance and sustainability. This should be taken into account when considering the
findings of the legal review which focused instead on national corporate governance
frameworks. Even focusing on these latter, the heterogeneity in national regulatory
frameworks (featuring a combination of statutory law, case law and self-regulatory
measures and characterised by different legal traditions), combined with the absence of a
common EU legal framework (namely as concerns directors’ duties, company’s interest,
and sustainability strategies), complicated the identification and cross-cutting analysis of
relevant provisions;

The limited engagement of stakeholders. Difficulties were mainly due to: (i) the
existence of large and heterogeneous stakeholder constituencies that made it difficult to
identify the right contact persons within national associations and subsequently negatively
affected the dissemination of the survey to relevant national stakeholders; (ii) the vast and
complex nature of topics covered and related questionnaires, and (iii) the scarce interest
of stakeholdersin being consulted and a more general “consultation fatigue” resulting from
previous consultations® on closely related topics addressed to the same categories of
stakeholders over the past few months. While being overall satisfactory, the number of
stakeholders who replied to the web-survey or participated in the interviews fell short of
initial expectations and limited the granularity in the analysis of the market practices and
of the estimation of sustainability risks and impacts and related gaps, which remains high-
level and mainly desk-based. Difficulties in stakeholder engagement affected also the
overall project timeline and brought to a slight extension of the initial deadlines in order to
increasethe responserate by extending the survey duration (from three to five weeks) and
performing several rounds of follow ups through different channels (e.g. phone, email,
support of EU and national associations, publication of the survey links on the specific
organisations’ websites).

The limited evidence on SMEs rules and practices. The low response rate to the web-
survey by SMEs, combined with the very limited availability of relevant desk-based
resources and the failure to engage EU business associations representing SMEs in ad-hoc
consultation activities (i.e. dedicated interviews), limited to a large extent the investigation
of the interplay between corporate governance arrangements and sustainability in SMEs.
While the little interest shown by SMEs in this study suggests that corporate governance is
a topic of interest mainly for large (listed) companies with complex ownership structures,
this remains an aspect for further and dedicated investigation.

10 By the ESMA on short-term pressures from financial markets, the British Institute of International and Comparative
Law (BIICL) on human rights due diligence, and more recently, by the Commission on the review of the Non-Financial
Reporting Directive.
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¢ Stakeholders were not able to assess options against all criteria. In general,
assessing the options proved a challenging exercise for interviewees. Stakeholders found it
challenging to predict the economic, environmental and social impacts of the options and
found it difficult to translate qualitative comments on the options and solutions into
quantitative scoring. Moreover, stakeholders often provided insights on specific measures
within the option, and did not address systematically and with the same level of detail all
options.

¢ Stakeholders found it difficult to quantify and qualify costs. Despite the efforts and
repeated attempts by the Team to obtain more precise and quantifiable information about
costs by the stakeholders consulted, stakeholders proved generally unable or
uncomfortable in providing detailed information and precise quantification of the costs
(especially in monetary terms) associated either to the current status quo or to possible
options. Therefore, information about costs and their quantification fell short of
expectations and has somewhat narrowed the depth of the analysis of the efficiency and
economic consequences of the options.

Data and information collected through desk and field research are, broadly speaking,
satisfactory in terms of both quality and representativeness of different Member States. As for
the analysis of the potential problems, the lack of data from the survey has been - at least partly
- compensated by the large availability of information and data from the literature review and
by the findings resulting from the legal review. As for the assessment of the impacts of the
options, the main limitation is the partial amount of information and data gathered to quantify
and qualify the costs associated with both the baseline situation and the consequences of the
options. In this view, the Team started from the limited information collected and elaborated its
own judgement based on the understanding of the functioning of the options and the related
context. The assessment was then discussed and validated internally with all the Team members
and externally with the Quality Assurance reviewers.

2.2 Methodology for the assessment of the impacts

Options have been analysed according to the following steps: i) Identification of relevant
potential impacts; /i) Interviews with national stakeholdersin the 12 selected Member States;
iii) Assessment by impacts; iv) Assessment by key selected criteria.

Identification of relevant potential impacts
Table 1 describes the relevant impacts identified.

Table 1 - Overview of the impacts considered

m Rationale for the assessment

Impacts on Degree to which the option brings:

companies e Benefits in the form of cost savings and improved long-term economic and
financial performance, risk mitigation, competitive advantage, improved
reputation and legitimacy, synergistic value creation;

e (Costs of compliance with possible new measures (e.g. charges,
administrative costs, substantial compliance costs).

Economic impacts Degree to which the option has consequences with respect to:

e Competitiveness of business (e.g. costs of inputs, capital and labour;
capacity and incentives to innovate and produce higher quality products;
market share in international context and international competitiveness);

e Trade (e.g. import, export, investment flows);

e Competition (e.g. change in consumer choice, change in prices due to
impacts on competition, barriers for new suppliers and service providers,
facilitation of anti-competitive behaviour or emergence of monopolies,
market segmentation);

e Consumption, jobs and growth.

Where relevant and possible, the assessment included also a focus on SMEs

(e.g. costs and burdens on the operation and competitiveness of SMEs, new

market opportunities)
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m Rationale for the assessment

Social impacts Degree to which the option has consequences with respect to:

e Employees (working conditions, social security and protection, health and
safety, training and development);

e Communities (e.g. income and wealth distribution, poverty; social
inclusion);

e Consumers (e.g. prices, quality, availability, sustainability of consumer
goods/services; consumer information, knowledge, trust, protection).
Environmental Degree to which the option has consequences with respect to:
impacts e Climate;
e Natural capital (water, air, land biodiversity);
e Circular economy and resource efficiency.

Impacts on Degree to which the option ensures the following rights:
fundamental e Property rights (e.g. assets) and the right to conduct business;
rights e Dignity (e.g. integrity of the person and forced labour in third countries);

e Rights of the child;
e Equaltreatment and opportunities (e.g. promotion of genderbalance in the

board).
Impacts on public Degree to which the option has budgetary consequences for public authorities at
administration different levels of government (EU own resources, national, regional, local),

introduces additional governmental administrative burden (e.g. new
responsibilities, new monitoring or enforcement activities), and causes the
creation or restructuring of specific bodies/authorities.!!

The assessment of all the impacts listed above is framed within the broader analysis of the
expected degree of change in the national regulatory frameworks.!?> Drawing on the
findings of the legal review performed for this study, this analysis describes to what extent each
option introduces changes in the national regulatory frameworks and in the areas of remedies
and/or penalties, and thus allows to better understand and calibrate the assessment of the other
impacts described.

Interviews with national stakeholders in the 12 selected Member States

48 interviews were undertaken to gather information on the impacts of the identified options.
They mainly addressed national stakeholders in the 12 selected Member States, and some key
EU level stakeholders. 22 stakeholders also provided written synthetic rates on the different
options in an excel sheet that was shared prior to the interview.!3

Assessment by impacts
Each option was assessed both qualitatively and (where possible) quantitatively vis-a-vis the
main impacts identified and according to the following steps:

e Qualitative estimates of the likelihood (e.g. high, medium, low) that each selected impact
would occur (or conversely the risk that the impact will not occur);
e Qualitative estimates of their absolute magnitude;

e Qualitative estimates of their evolution over time (e.g. increase, decrease, stable);

1 In line with the definition of “impacts on public administration” provided by the Better Regulation Toolbox (Tool #19),
budgetary consequences linked to potential reform processes that Member States may launch to implement the different
options are not considered. Costs related to these aspects are indeed highly dependent on national legal frameworks
and linked to implementation decisions that will be made by Member States (modification of the existing legislation or
update of existing self-regulatory measures) that cannot be anticipated.

2 Assessed from small to medium and large by considering the scale of the change (linked to the number of Member
States that would need to modify their national regulatory framework to implement the specific option) and the
probability of the change (linked to the binding or non-binding nature of the option).

3 The files were received from 2 companies, 7 investors, 2 trade unions, 8 corporate governance committees, 2 NGOs
and 1 EU-level association. Among those who provided the files, not all the options and/or types of impacts were
assessed.
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e Qualitative estimates of their relative size for specific stakeholders, differentiating per group
of playersinvolved (e.g. companies, SMEs, public authorities, etc.).

Impacts of each option have been assessed against the baseline scenario (*No policy change”
option), to estimate the neutral (e.g. 0), incremental positive (e.g. +1) and negative (e.g. -1)
effects. For each type of impact scores ranged from -3 to +3 as shown in Table 2.

Table 2 - Overview of the scoring system for the assessment of the impacts

Score interval 0 (+/-)0.1-1 (+/-)1.1-2.0 (+/-)2.1-3.0

m No impacts Small impact Moderate impact Large impact

The quantity and quality of the information collected from stakeholders during the interviews
affected the feasibility of the initially proposed methodology, that was therefore adjusted. The
revised methodology envisaged a deeper qualitative assessment of the potential impacts and
their relative strength by analysing feedback provided by stakeholders, and considered the
frequency in the use of key terms by stakeholders as a proxy to signal the perceptions of
stakeholders with respect to the most likely impacts.

Assessment by selected criteria
Options were scored and judged against the criteria described in Table 3.

Table 3 - Criteria for the assessment of the options and related scale

Ccrteris | Ratonate s

Effectiveness Extent to which the option contributes to achieving the specific
objectives (SO) of the EU intervention

Efficiency The relation between direct and indirect!* costs (especially costs on 3/-}._3
companies and public administrations) and benefits (especially (as illustrated
those resulting from the analysis of economic, social, environmental above)
impacts and impacts on fundamental rights) and their distribution
across the stakeholder categories.

Coherence Coherence with other EU policies in the field of corporate Dichotomous
governance and sustainability more generally. scale:

Yes/No

Proportionality The relation between the options considered and the nature, scale
and intensity of the problems and related drivers that the options
are meant to address.

Ratings and judgements were used to compare the options between each other and against the
baseline. The main source of information for the assessment was the consultation with the
stakeholders and the analysis of relevant studies that address the implementation of initiatives
that are similar to the measures under investigation and that support the existence of some
causal linkages between variables in scope. Reference to the evidence base is done (where
appropriate) in the description of the rationale behind each score/judgement. When no sources
are explicitly mentioned, the rationale illustrates the Team’s assessment and the logical
assumptions made.

4 Indirect costs and benefits are those costs and benefits borne by stakeholders that are not directly targeted by the
implementation of the specific option. According to the Better Regulation Toolbox #58, indirect regulatory benefits could
include, forinstance: spill-over effects related to third-party compliance with legal rules (so-called “indirect compliance
benefits”); wider macroeconomic benefits, including GDP improvements, productivity enhancements, greater
employment rates, improved job quality etc.; and other non-monetisable benefits, such as protection of fundamental
rights, social cohesion, reduced gender discrimination, international and national stability, etc. Indirect regulatory costs
are experienced by consumers, government agencies or other stakeholders that are not directly targeted by the
initiative/regulation. This category also includes the so-called “indirect compliance costs” (i.e. cost related to the fact
that other stakeholders have to comply with legislation) and negative impacts on market functioning such as reduced
competition or market access, or reduced innovation or investment.
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3 STATE OF PLAY AND POTENTIAL PROBLEMS

Section 3.1 provides evidence of the problem of corporate short-termismin the EU. Section 3.2
investigates the main factors behind the problem.

3.1 Short-termism in EU corporate governance

3.1.1 Economic evidence of short-termism in EU listed companies

This section provides a detailed picture of short-termism trends in the 15 Member States and
the UK and 10 sectorsin scope (see section 1.2) and their evolution over the last three decades.

3.1.1.1 Indicators to assess short-termism

Corporate short-termism is widely debated, and a variety of indicators to measure it have been
developed over the years. Short-termism can be assessed by looking at the evolution of
the amount of net corporate funds being used for pay-outs to shareholders (in the form
of dividends or shares buybacks)!> compared with the evolution of the amount used for
the creation of value over the life cycle of the firm, namely through investment in
infrastructure, workers training, Research and Development (R&D), and investments in
sustainability.® The hypothesis underlining this approach is that companies decide to use their
net income either to fund their shareholders, or to invest in future earnings. Therefore, the
increasing payments to shareholders will decrease the available resources to invest, in R&D,
human capital or other kinds of capital expenditures (CAPEX), thus jeopardising future
productivity growth.

The indicators listed above mirror key positions of academics and experts in the field.
Specifically, literature makes a wide use of pay-outs, both dividend payment and share
buybacks, as an indicator of short-termism.!” The hypothesis that pay-outs “crowd out” real
investments was primarily proposed by US scholars Lazonick and O’Sullivan.!® They maintain
that the increasing orientation towards shareholder value, fostered by both institutional and
organisational changes occurred in the 1980s (such as the increasing role of institutional
investors and the introduction of share-based remuneration for executives) resulted in a shift in
corporate strategy from “retain-and-reinvest” to “downsize-and-distribute”. If firms used to
retain and reinvest most of their profits in the production, from then on, they have become
increasingly encouraged to downsize the labour force and distribute earnings to shareholders by
means of dividends and share buybacks. Moreover, by committing large amounts of their cash
flow to dividends and share buybacks, companies have less resources available for investment
in R&D,° which may reduce the long-term profitability of the company and harms the innovative

15 A share buyback, or repurchase, is a decision by a company to buy back its own shares (either directly from the open
market, or by offering shareholders the option to sell their shares to the company at a fixed price). A share repurchase
reduces the number of outstanding shares, making each share worth a greater percentage of the corporation.
Consequently, a share repurchase increases both the price of the shares and the EPS. Together with divided payment,
it is used as a way to remunerate shareholders.

6 See Almcida, H., Fos, V., Kronlund, M. (2015), ‘The Real Effects of Share Repurchases’, Journal of Financial Economics;
Galston, W.A., Kamarck, E.C. (2015), ‘More builders and fewer traders: a growth strategy for the American economy’,
Brookings Institution; Gutiérrez, G., Philippon, T. (2016), ‘Investment-Less Growth: An empirical investigation’, NBER
Working Paper 22897; Kahle, K., Stulz, R.M. (2016), ‘Is the U.S. Public Corporation in Trouble’, NBER Working Paper
22857; Lazonick, W. and O’Sullivan, M. (2000), ‘Maximizing shareholder value: a new ideology for corporate
governance’, Economy and Society, Vol. 29, Issue 1, pp. 13-35; Lazonick, W. (2014), ‘Profits without prosperity’,
Harvard Business Review, Vol. 92, Issue 9, pp. 46-55; Lipton, M. (2015), ‘Some Thoughts for Boards of Directors’,
Harvard Law School Forum on Corporate Governance; Saking, M.E. (2017), ‘Share Repurchases in Europe - A Value
Extraction Analysis’, ISI Growth Working Paper 16/2017; Palladino, L. (2018), ‘Stock Buybacks: Driving a High-Profit,
Low-Wage Economy’, Roosevelt Institute.

17 5j&fjell, B., Johnston, A., Anker-Sgrensen, L., Millon, D. (2015), ‘Shareholder primacy: the main barrier to sustainable
companies,’ in Sjafjell, B., Richardson, B. (eds.), Company Law and Sustainability, Cambridge.

8 Lazonick, W. and O’Sullivan, M. (2000), cit. See also Lazonick, W. (2014), cit., pp. 46-55.

% Lazonick, W. (2007), ‘The US Stock Market and the Governance of Innovative Enterprise’, Industrial and Corporate
Change, Vol 16, Issue 6, pp. 983-1035.



Study on directors’ duties and sustainable corporate governance

capacity of the economy as a whole and the capacity of companies to adequately face the
sustainability transition.2°

Pay-outs have also been widely cited to explain underinvestment in innovation, skilled
workforces or essential CAPEX necessary to sustain long-term growth.?! Other authors have
focused in particular on the use of share buybacks to manage earnings to meet short-term
performance targets, such as Earnings Per Share (EPS) forecasts,?? or to increase the value of
shares when the vesting of share-options for executives is close.?3

Contrary to this perspective, few authors underline how pay-outs are a way to channel resources
towards industries that use them best, and are not replacing investments. However, there is no
evidence that shareholder pay-outs are being reinvested into more productive sectors of the
economy, and the measurement of long-term investments may differ from study to study.?*For
instance, according to a Goldman Sachs report,?> growth investment (measured as CAPEX, R&D,
and cash Merger and Acquisitions (M&A)) by S&P 500 companies accounted for a larger share
of spending than shareholder return (buybacks and dividends) every year since at least 1990.
However, the use of M&A as an indicator of long-termism is questionable, as the literature
suggests that certain acquisitions boost short-term performance at the expense of long-run
value?® and are a sign of hyperactivity and too much attention to financial market issues by
boards.?’

With regard to investment indicators, cutbacks in companies’ CAPEX might harm the long-
term productivity of a company. As observed in the literature, significant decline in investment
and employment expenditures in plants causes a drop in firm-level productivity, in particular
considering that these cuts are not focused, as an efficiency motivation would require, on
unproductive plants, especially where labour is strongly organised .?® Furthermore, reduced R&D
investments dampens innovation and, in the long-run, reduces competitive advantage.?® This,
in turn, could led to a lower economic growth for the economy as a whole.30

3.1.1.2 Scope and dataset

Following the considerations made above, economic evidence of short-termism in this section
focuses on the evolution of the following indicators:

e Net income (or profit), indicator of a company’s profit, i.e. the amount by which total
revenues exceed total expenses;

e Corporatepay-outsto shareholders (or shareholder payouts), indicator of how much
money the corporations pay out to their shareholders, encompassing both “dividends”
(distribution of reward from a portion of the company’s earnings), and “buy backs”

20 For instance, the Commission estimates that at least €170 billion of additional investments is needed each year for
priorities such as renewable energy generation and efficient buildings in Europe (Source: EU High Level Expert Group
on Sustainable Finance (2018), ‘Financing a sustainable European economy’, p. 9).

21 BlackRock (2015), ‘Larry Fink’s 2015 Letter to CEOs’.

22 See Almcida, H., Fos, V., Kronlund, M. (2015), cit.; Almeida, H., Ersahin, N., Fos, V., Irani, R.M., Kronlund, M. (2019),
‘Do Short-Term Incentives Affect Long-Term Productivity?’, CEPR Discussion Paper 13894.

23 Edmans, A., Fang, V.W., Huang, A.H. (2019), ‘The Long-Term Consequences of Short-Term Incentives’, ECGI Finance
Working Paper No. 527/2017.

24 Mason, J.W. (2015), ‘Understanding Short-Termism - Questions and Consequences’, Roosevelt Institute.

25 Goldman Sachs (2019), ‘Buyback Realities’, Top of Mind, Issue 77.

26 pgrawal, A., Jaffe, J.F., Mandelker, G.N. (1992), ‘The Post-Merger Performance of Acquiring Firms: A Re-examination
of an Anomaly’; Edmans, A., Fang, V.W., Huang, A.H. (2019), cit., p. 3.

27 Kay, J. (2012), The Kay Review of the UK Equity Markets and Long-term Decision Making (Final Report), Department
for Business, Innovation and Skills, London, p. 16. Available at
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/253454/bis-12-
917-kay-review-of -equity-markets-final-report.pdf.

28 Almeida, H., Ersahin, N., Fos, V., Irani, R.M., Kronlund, M. (2019), cit.

2% Veldman, J., Gregor, F., Morrow, P. (2016), ‘Corporate Governance for a Changing World’, Final Report of a Global
Roundtable Series, Frank Bold and Cass Business School.

30 Terry, S.J. (2017), ‘The Macro Impact of Short-Termism’, SIEPR Discussion Paper No. 15-022.
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(corporations’ repurchases of their own shares including the repurchases of both the
common and preferred stocks);

e Investments, proxied by CAPEX and R&D investment. The CAPEX represents the cash
outflows used by firms to purchase, upgrade, and maintain physical assets such as plants,
properties and equipment.3! R&D investment includes the development of new products,
the upgrading of existing ones or even the innovation related to technology formulation
and the development of a service line.32

As the scope of analysis includes 16 countries (15 Member States and the UK) and a time span
of three decades, the evolution of the absolute values of these indicators can be misleading,
given the effects of inflation and the firms’ growth. Therefore, to isolate the analysis from these
effects, these indicators are firstly divided by total revenues. This ratio allows to understand how
the profits, the pay-outs and the investment efforts have been evolving against the overall
amount of funds generated through sales.

Throughout the analysis, the indicators of pay-outs and investment are also presented divided
by net incometo better illustratethe amount of net corporate funds being allocated for pay-outs
to shareholders or long-term investment.

The analysis at aggregate level presents all the indicators while the analysis focusing on
countries or industries adopts a more parsimonious approach and includes only the more
meaningful indicators for the sake of clarity.

Lastly, it is important to notice that there is not any defined threshold above which one
can state that the focus on short term is excessive. Instead, the short-termism hypothesis
is evaluated in relative terms, assessing the evolution over the time span (an upward trend of
corporate pay-outs to net income or to total revenues is perceived as a rise in short-termism
practices) and comparing between different companies, sectors or countries.

This analysisis based on the available financial information from 199233to 2018 of 4,719 listed
companies in the 16 countries in scope (15 Member States plus the UK). This sample
only includes companies currently listed on the stock exchanges of the selected EU Member
States.

To validate the main findings and ensure that the results are not affected by the composition of
the sample, some trends were crosschecked with the ones arising from two distinct samples:
one including only the 800 companies listed throughout the period and another one with S&P
Europe 350 constituents.3* The robustness of findings presented below is confirmed by the
convergence between the results from the different samples.

The financial information is obtained from two databases: S&P Capital IQ and Amadeus. Thefirst
database, S&P Capital IQ, is produced by Standard & Poor’s and provides financial information
(Income Statement, the Balance Sheet and the Cash Flow) of international public and private
companies as well as investment firms. Amadeus is a database published by Bureau van Dijk
and Moody's Analytics of comparable financial and business information on Europe's largest
public and private companies. Amadeus was used to validate some of the findings about the
evolution of financial information aggregates and to identify the Statistical Classification of
Economic Activities in the European Community (NACE) code of each company.

31 More specifically, capital expenditures consist of the funds that companies use to purchase major physical goods or
services that the company will use for more than one year. They can include plant and equipment purchases (e.g.
machines, health and safety equipment, environmental equipment), building expansion, hardware and software,
vehicles, R&D investment, intangible assets (e.g. patents, trademarks, and copyrights).

32 Investments in R&D is one of the components of CAPEX. As this type of investment is reported autonomously in
company accounts it is possible to isolate its behaviour.
33 The scarcity of data before 1992 does not allow to go further back in time while assuring robustness of data.

34 The results arising from this validation are not included in the analysis presented below. Moreover, these samples do
not cover the 30 years considered in this section, neither all indicators provided by Capital IQ database.

11



Study on directors’ duties and sustainable corporate governance

3.1.1.3 Key findings

There is an increase in shareholders pay-outs in EU listed companies as shown by the upward
trend of total pay-outs as percentage of revenues between 1992 and 2018, which went
from less than 1% of revenues in 1992 to almost 4% in 2018. Total pay-outs as a share of
revenues increased until 2007 at a Compound Annual Growth Rate (CAGR) of 14.9%. The 2007-
2008 global financial crisis represented an inflexion point to this growth but the ratio of total
shareholder payouts to corporate revenues were rising again after 2010, even if at a more
moderate pace. Although dividends continue being the largest form of pay-outs, the evolution
of the payments in the form of buybacks has been sharper.

The evolution of the ratio between total pay-outs to net income, indicating the amount of
earnings that companies distribute, supports these findings. Its evolution reveals a steep rise
during the nineties, followed by twenty years of significant fluctuation around a stable structural
trend.

Concerning business investments, notwithstanding the higher levels of CAPEX and R&D
investmentin absolute terms, the ratio of these two variables to revenues has been declining
since the beginning of the 215t century, with more amplified oscillations in the case of R&D
investment.

The evolution of these indicators suggests the presence of short-termism behaviours
in EU listed companies. It is possible to identify a steep upward trend in short-termism n the
nineties, namely in relation to the pay-outs indicator. Over the last two decades the indicators
that proxy short-termism seem to have stabilised around high levels of payments to
shareholders and low investment intensity. However, despite the scenario of stable high trends,
the indicators of short-termism presented sharp fluctuations around the dot-com bubble and the
financial crisis.

The analysis highlights that among the Member States considered, Slovakia, Belgium,
Portugal and the Netherlands appear to be more short-term oriented, by registering
between 2016 and 2018 higher levels of pay-outs to net income compared to their peers.
Moreover, the first two countries were the ones who showed the highest growth since 1996. On
the opposite, Poland and Hungary are the countries with the lowest ratio of total pay-outs.

As for sectors, the Food industry appears to be the most short-term oriented sector, by
allocating the largest share of earnings to pay-outs, followed by the Oil and Gas sector and
the Garment sector. The Garment presented the highest growth of this indicator during the
last decades. In terms of businessinvestment expressed as CAPEX relative to total revenue, the
Telecommunications and Power and Utilities Sectors are today the ones which seem to be more
oriented towards long term objectives, while Construction, Garmentand Food industriesallocate
the lowest share of resources to CAPEX, thus being more short term oriented. However, we need
to be careful when analysing this indicator by industry as the differences may be due to
technological differences or sector specific capital intensity issues. In the period 1996-2016 “car
manufacture” and “construction” were the sectors that registered a more effective decrease in
CAPEX as percentage of total revenues (-7,9 and -5.6 p.p., respectively) while “transport
services” grew by approximately 5p.p..

The following sections present a detailed analysis of each indicatoras well as results per country
and per industry. Where possible, a focus on trends of similar indicators in the US has been
included to adequately scale the relevance of short-termism in the EU.

3.1.1.4 Evolution of pay-outs

Shareholders pay-outs increased between 1992 and 2018. This is clear when observing
the upward trend of total pay-outs as percentage of revenues between 1992 and 2018. This
indicator, which includes dividends as well as repurchase of common and preferred stocks,
increased at a CAGR of 7.4% throughout the period, climbing from less than 1% of revenues in
1992 to more than 4% in 2018.

However, the growth of the shareholders' pay-outs between 1992 and 2018 was not
linear. One can identify five distinct phases (Figure 1):
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e A first phase between 1992 and 2001, corresponding to a significant upward trend that
anticipated the dotcom bubble. In this period, the indicator rose from less than 1% to 3%
of total revenues;

e A second phase, from 2001 to 2003, in which the pay-outs suffered the impact of the crisis
going from 3.1% to 2.5% of the revenues;

e A third phase, between 2003 to 2007, where the ratio registered a steep climb to 5%;

e A fourth phase, from 2007 to 2010, when the impact of the global financial crisis was felt
in the decline of the ratio from 5% to less than 3%;

e A fifth phase, since 2010, when the indicator rose again to 4%, though it was not able to
recover the previous peak;

e The financial crisis of 2007-2009 marks an inflexion. Total pay-outs as a percentage of
revenue increased 4.5 percentage points between 1992 and 2007 and declined
approximately 1.8 percentage points between 2007 and 2010. Afterwards, there is a
moderate increase in the ratio, but unable to meet the levels of 2007.

Within total pay-outs, the evolution of dividends is smoother than share buybacks’. The
latter, which in the figure below corresponds to the difference between total pay-outs and total
dividends, shows sharper increases in periods of crisis, 2001 and 2007. This evidence suggests
that the drivers of share buybacks are different from the ones explaining the evolution of
dividends. Its evolution highlights the intensified share repurchase activity after regulatory
changes in late 1990's and early 2000’s,? and it also appears to be related not only to the
regulatory changes that facilitated repurchases, but also to the development of stock price
cycles.

This finding supports the explanations commonly referred to as reasons why a firm decides to
repurchase its shares:

e The price support hypothesis, accordingto which firms execute share repurchase programs
to boost or sustain share price;3°

e Thefree cash flow hypothesis, which states that, due to deterioration of growth prospects,
repurchases serve to distribute cash flow in excess, preventing potential over-investment;3”

e The signalling hypothesis, which states that firms, by repurchasing shares, send signals
about future profits to investors when markets are incomplete.3®

35 Until the late 1990s share repurchases were either prohibited or very difficult to implement due to legal restrictions
in most of the European countries. The main exception was the United Kingdom, where the major legislation change
that facilitates repurchases occurred in 1981. In Italy, Germany and France these changes occurred in 1998.

36 Harrison, L., Swanson, E.P. (2016), ‘Is price support a motive for increasing share repurchases?’, Journal of Corporate
Finance, Vol. 38, pp. 77-91.

37 Grullon, G., Roni M. (2004), ‘The information content of share repurchase programs’, The Journal of Finance, Vol. 59,
No. 2, pp. 651-680.

38 Massa, M., Zahid R., Vermaelen, T. (2007), ‘Mimicking repurchases’, Journal of Financial Economics, Vol. 84 No. 3,
pp. 624-666.
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Figure 1 - Evolution of total pay-outs vs net income (as percentage of revenues) | Listed
companies
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Source: S&P Capital IQ, Amadeus and EY

Total pay-outs as percentage of revenues have varied, on average, in line with net
income between 1992 and 2018. However, two main differences are visible. Firstly, they
have shown less volatility in periods of crisis (see 2000-2002 and 2007-2009), situations when
total pay-outs often match or even exceed net income. These lower levels of volatility of total
pay-outs when compared to net income can be explained by the time frame of each indicator.
While net income is referring to the performance of the firm in a specific year, the decision of
rewarding shareholders can take into consideration several years, comprehending the past
results and the future growth prospects. Secondly, another difference corresponds to the period
between 2010 and 2015, when the slight upward trend of pay-outs is accompanied by a
reduction of net income. As can be seen in the following paragraphs, this situation can be
explained by a higher percentage of companies registering negative net income.

As a matterof fact, itis importantto note that the analysis of the relationship between pay-outs
and net income can be substantially biased by the presence of companies with negative net
income. For example, in periods of crisis, the rise of the ratio total pay-outs/net income,
everything else equal, can be explained by a larger share of companies with negative netincome,
as these observations will only reduce the total amount of net income (and will not lower the
amount of pay-outs).

Considering just observations in which net income was positive, net income as a percentage of
revenues is relatively less volatile, as expected, particularly in periods of crisis (see 2000-2002
and 2007-2009 in Figure 2).

More importantly, the relation between cash generated and cash distributed (visually depicted
as the spacing between the black and the yellow lines in Figure 2 below) remains stable
throughout the analysed period, as the ratio of pay-outs to net income never surpasses 64%,
exceptin 2008 (70%) (see Figure 3).
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Figure 2 - Evolution of total pay-outs vs net income | Listed companies with positive net
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The evolution of the levels of short-termism is reflected by the analysis of the
evolution of the ratio between total pay-outs and net income, which can be interpreted
as the percentage of earnings paid to shareholders in dividends and buybacks. Considering
companies with a net income greater than zero, it is possible to identify two distinct trends
(Figure 3):
e Asharp and long upward trend until the dot-com bubble, inthe early 2000’s. The total pay-
outs to net income ratio increased from around 17% in 1992 to 59% in 2001.

e Afterwards, there are two full cycles, with the periods of growth, 2002-08 and 2010-16,
followed by contractions of the identical dimension, in 2008-2010 and 2017, respectively.

Figure 3 - Evolution of the ratio total pay-outs to net income | Listed companies with positive
net income*?
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3% The figure comprises only observations with positive net income. The sample includes 4154 companies.
40 The figure comprises only observations with positive net income. The sample includes 4154 companies.
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Box 1 - Focus on trends in pay-outs in the US

Differently from Europe, in the US there has been a more linear increase of pay-outs distribution by
companies in the last decades. According to a study by William Lazonick with data for 236 companies
listed in the S&P 500 Index from 1981 to 2016,* the ratio of total pay-out to net incomes rose from
76.5% in the period 1986-1995 (already high compared to Europe, where in 1992 the ratio was 22%)
to 81.9% in 1996-2005, and finally to 88.6% in 2006-2015.

When considering the two components of pay-outs, dividends and buybacks, there has been a gradual
decrease of importance of the former and a rise of the latter. Within the same periods indicated above,
dividends were 50.7%, 39.0%, and 39.1%, respectively, while buybacks increased from 25.8% to 42.9%
and finally to 49,5%.

These results hold for different specifications. When considering companies listed in the stock
market throughout the period under analysis, the results are virtually the same. Moreover, when
adding listed companies with a negative net income to the sample, the trend is very similar,
except for the period comprisingthe dot-com crisis where an important set of firms reported net
income under zero boosted the aggregate level of pay-outs to net income.

These findings can be validated by the analysis of distribution of listed companies by ratio of
pay-outs to net income throughout the period. It highlights that companies registering negative
net income have seen their importancerise between 1992 and 2010, with sharp upturns around
the crisis. Simultaneously, the share of companies that allocate more than 75% of their
net incometo pay-outs have also increased. Thesetwo groups together accounted for 24%
of listed companies in 1992 and 36% by the end of 2010 (Figure 4). On the other hand, the
segment of firms that distribute less than 25% of their net income decreased its percentage
among listed companies.

After 2010, one can observe a stabilisation regarding the share of listed companies across all
the groups, except a slight increase in the share of companies with negative profits.

Figure 4 - Distribution of listed companies by ratio Pay-outs/Net Income
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The increase in the importance of listed companies with a pay-out ratio of over 75%
is even more evident when considering the total revenues of firms in each segment
(and not the number of firms) and taking into account the differences in terms of size among
companies. In fact, the share of these companies rose from 4% of the revenuesin 1992 to 37%
in 2018. Thatis, the importance of firms that have a total pay-out above 75% of the Net Income
have definitively increased, either weighted by the number of firms or by the revenues of those
firms. It is also important to note that the composition do not exhibit the same degree of stability
after 2010. Moreover, when accounting for total revenues, the rise of companies that fund more
their shareholders continues after 2010 (Figure 5).

41 Lazonick, W. (2016), 'The Value-Extracting CEO: How Executive Stock-Based Pay Undermines Investment in
Productive Capabilities', Institute for New Economic Thinking Working Paper Series No. 54.
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Figure 5 - Share of revenue of listed companies by ratio Pay-outs/Net Income
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To conclude, it is possible identify an increase in the levels of short-termism during the
nineties and a stabilisation, with some yearly fluctuations, afterwards. This result is not
only supported by the evolution of the pay-outs to net income ratio, but also by the distribution
of the number of firms and the aggregated revenue according to different intervals of this ratio.

3.1.1.5 Evolution of investments
Business investment

The ratio of CAPEX to total revenues has declined from values between 8% and 9% in the
second half of the 1990’s to almost 6% in 2018. This slowdown is also corroborated by the
evolution of the absolute value of business investment at current prices, proxied by CAPEX,
whose growth clearly slowed down. While between 1992 and 2007, CAPEX grew at a CAGR of
24.6%, in the period 2008-2018 it grew at a CAGR of approximately 1.3%, well below the rate
previously recorded (Figure 6).

These trends show how the investment intensity has slowed down over the past few years, thus
supporting the short-termism hypothesis.

Figure 6 - Evolution of businessinvestment | Absolute values at current prices and as % of
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These findings can be confirmed by the comparison of the trends of business investment and
pay-outs as a share of netincome. While the ratio of CAPEX to net income has decreased
45 percentage points, the ratio of total pay-outs to net income has increased by 17
percentage points in the period under analysis. Although smoother, a similar trend can be

42 To avoid biased findings due to the limited records in the beginning of the period, the sample comprises only
observations with positive capex and net income (3893 companies).
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found when taking into consideration the ratios of total pay-outs and CAPEX to revenues (Figure
7).

Figure 7 - Evolution of business investment and total pay-outs | As % of net income and
revenues?3
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Box 2 - Focus on trends in the investments in the US

The growth of investments slowed down also in the US. As described by Enrico Maria Turco in a study**
“over the last four decades, the investment rate of U.S. firms has been constantly slowing down” as *
the annual growth rate of gross capital stock for 1000 S&P non-financial companies was around 32% in
the 1980s and declined steadily up to 26% in the 2010s”.

Investmentin R&D

The European publiccompanies have also underperformed in terms of R&D intensity, supporting
the short-termism hypothesis. The ratio of R&D to total revenues has gone from around 4.5%-
5% between 1995 and 2009, to 4% and 4.5% afterwards (Figure 8).

Figure 8 - Evolution of investmentin R&D | Absolute values at current prices and as % of
revenues?®
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The evolution of investmentsin R&D and total pay-outs as a share of net income (Figure 9)
follow a similar pattern to the evolution of business investment (Figure 7). The total pay-outs to
net income and to revenues increased, between 1995 and 2018, 22.5 and 3 percentage points

43 The figure comprises only observations with positive net income and CAPEX. The sample includes 3893 companies.

4 Turco, E.M. (2018), ‘Are stock buybacks crowding out real investment? Empirical evidence from U.S. firms’. Available
at https://www.boeckler.de/pdf/v_2018_10_27_turco.pdf.

%5 The figure comprises only observations with R&D expenditure and net income greater than zero. The sample includes
475 companies.
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respectively, while the investmentin R&D to net income and to revenues decreased 38 and 0.4
percentage points, respectively. The main difference between the evolution of CAPEX and
investmentin R&D, as expected, regards the amplitude of oscillation, which is more important
in the case of investmentin R&D. The results displayed regarding the investmentsin R&D are in
line with the hypothesis of increased short-termism behaviour among listed companies, as one
can simultaneously observe a reduction in the level of investmentand an increase in the pay-
outs to investors per earnings (net income) and per revenue generated.

Figure 9 - Evolution of investments in R&D and total pay-outs | As % of net income and
revenues46
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3.1.1.6 Analys