An Open Letter to States Concerning an International Legally Binding
Instrument on Business and Human Rights

As scholars and experts in the fields of public international law, human rights law, business and
human rights, and international economic law, we have closely followed and analysed the work
of the Open-ended intergovernmental working group on transnational corporations and other
business enterprises with respect to human rights (OEIGWG) established by Resolution 26/9
of the United Nations Human Rights Council in June 2014. Some of us have also participated,
in various capacities, in the first three sessions of the OEIGWG.

According to Resolution 26/9, the mandate of the OEIGWG is “to elaborate an international
legally binding instrument to regulate, in international human rights law, the activities of
transnational corporations and other business enterprises.” Based on the discussion held during
the first three sessions as well as a series of open informal consultations held in 2018, the
Chairperson of the OEIGWG published a zero draft of an international legally binding
instrument on 19 July 2018 and a zero draft of an optional protocol to the proposed instrument
on 4 September 2018.

We note that there have been differences in opinion among states regarding the need for such
an instrument and its scope as well as content. We also note some states who are of the view
that the mandate of the OEIGWG was limited to holding three sessions and that a new Human
Rights Council resolution would be required to hold the Fourth Session, which is scheduled to
take place during 15-19 October 2018.

This open letter addresses these issues with a view to assist states as well as other relevant
stakeholders in engaging with the ongoing process (including the Fourth Session of the
OEIGWG) in a constructive and informed manner.

International Legally Binding Instrument as a Necessary Complement to Existing
Instruments

We acknowledge the positive contribution made by the UN Guiding Principles on Business and
Human Rights and other initiatives in providing guidance on the relationship between business
and human rights. Significant gaps, however, remain in ensuring that businesses respect human
rights and effective remedies are available to victims of business-related human rights abuses.
There is also no legally binding international framework to facilitate mutual cooperation and
international assistance among states to hold business enterprises accountable for human rights
abuses. We believe that an international legally binding instrument would strengthen and
complement existing regulatory initiatives and evolving good practice regulation at the national
level.

States should Negotiate in Good Faith on the Basis of the Zero Draft

We note that the zero draft of an international legally binding instrument as well as its optional
protocol build on existing human rights treaties and other international instruments binding on
states. The zero draft seems to reflect the input provided by states and other stakeholders. All
states should therefore engage in the process of negotiating an international legally binding
instrument in good faith.

Even though we consider that the zero draft needs substantial refinement and revisions to
adequately fulfil the mandate of the OEIGWG, it provides a valuable basis for further
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negotiations. We believe that if future negotiations are conducted in good faith, this should
lead to a result which reflects the common goals of all stakeholders to promote respect for
human rights by business and improved access to effective remedies for victims of business-
related human rights abuses.

Resolution 26/9 as Sufficient Legal Basis for Holding Further Sessions

In addition to establishing the mandate of the OEIGWG, Resolution 26/9 also provides that the
two first two sessions of the OEIGWG “shall be dedicated to conducting constructive
deliberations on the content, scope, nature and form of the future international instrument”.”
The Chairperson-Rapporteur’s was to “prepare elements for the draft legally binding
instrument for substantive negotiations at the commencement of the third session”.

As further sessions are not explicitly mentioned in the text of Resolution 26/9, there have been
questions as to whether the OEIGWG’s mandate allows holding a Fourth Session (and
subsequent sessions). At the outset, it should be noted that even though the Resolution only
refers to three sessions, it does not say that these would be the only sessions. In fact, the context,
object and purpose of Resolution 26/9 suggest that the mandate of the OEIGWG is not limited
to just three sessions. As stated in paragraph 1, the OEIGWG’s “mandate shall be to elaborate
an international legally binding instrument”, not just have three sessions. Paragraph 3 of the
Resolution further provides that the elements to be prepared by the Chairperson-Rapporteur
should serve as the basis of “substantive negotiations”. It is thus clear in our view that the
mandate of the OEIGWG is not confined to preparing the background for such negotiations but
includes conducting such negotiations on a substantive level. This conclusion is also supported
by the open-ended nature of the IGWG.

While it may have been the practice in the past that the Human Rights Council would revisit
and renew the mandate of an OEIGWG in similar cases, there is no legal requirement to do so.
In the absence of a decision of the Human Rights Council to amend the mandate of the
OEIGWG, the Fourth Session and any subsequent session rest on the solid legal basis of
Resolution 26/9.

In view of the above observations, we strongly urge all states to engage constructively and in
good faith with the process of negotiating an international legally binding instrument. By doing
so, states will demonstrate their continuous commitment to respect, protect and fulfil all human
rights amidst the challenges of the 21% century.

1 October 2018

Signatories* (institutions are for identification purposes only)

* This letter will remain open for signature until the 4th session of the OEIGWG ends on Friday, 19 October 2018.
If you would like to join, please send an email to any one of the following: David Bilchitz (davidb@saifac.org.za),
Surya Deva (suryad@cityu.edu.hk), Robert McCorquodale (robert.mccorquodale@inclusivelaw.com), and
Markus Krajewski (markus.krajewski@fau.de).

1. Susan Ariel Aaronson, Elliott School of International Affairs, George Washington
University, USA

2. Daniel Aguirre, Greenwich University, UK
3. Leticia Aleixo, Human Rights Clinic, Federal University of Minas Gerais, Brazil

4. Daniel Mauricio de Aragdo, Federal University of Bahia, Brazil
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Alessandra Arcuri, School of Law, Erasmus University Rotterdam, the Netherlands
Daniel Augenstein, Tilburg Law School, the Netherlands

Nijnirun Awabhark, Thaksin University, Thailand

Valentina Azarova, Manchester International Law Centre, University of Manchester, UK

Upendra Baxi, University of Warwick, UK; University of Delhi, India

. Luca Belli, FGV Law School, Rio de Janeiro, Brazil

Wolfgang Benedek, Institute for International Law and International Relations, University
of Graz, Austria

Urmila Bhoola, UN Special Rapporteur on Contemporary Forms of Slavery, its Causes and
Consequences

David Bilchitz, University of Johannesburg, South Africa

Juan Pablo Bohoslavsky, UN Independent Expert on Debt and Human Rights

Marta Bordignon, Human Rights International Corner ETS, Rome, Italy

Isabel M Borges, Faculty of Law, University of Oslo; Norwegian Business School, Norway
Claire Bright, European University Institute, Florence, Italy

Paola Villavicencio Calzadilla, Universitat Rovira i Virgili, Spain

Mark P Capaldi, Institute of Human Rights and Peace Studies, Mahidol University,
Thailand

Nicolas Carrillo-Santarelli, La Sabana University Colombia, Columbia
Jernej Letnar Cerni¢, Graduate School of Government and European Studies, Slovenia

Louise Chappell, Australian Human Rights Institute, University of New South Wales,
Australia

Lilian Chenwi, University of the Witwatersrand, South Africa
Danwood M Chirwa, Faculty of Law, University of Cape Town, South Africa
Lerla Choukroune, University of Portsmouth, UK

Bencharat Sae Chua, Institute of Human Rights and Peace Studies, Mahidol University,
Thailand

Stroma Cole, University of the West of England, UK

Fons Coomans, Maastricht University, the Netherlands

Gregorio Mesa Cuadros, National University of Colombia, Columbia

Angela Daly, Faculty of Law, Chinese University of Hong Kong, Hong Kong China

Shane Darcy, Irish Centre for Human Rights, National University of Ireland Galway,
Ireland
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Daria Davitti, School of Law, University of Nottingham, UK

Arnaud de Nanteuil, University of Paris Est Créteil (Paris 12), France

Olivier De Schutter, University of Louvain, Belgium

Diane A Desierto, Keough School of Global Affairs, University of Notre Dame, USA
Surya Deva, School of Law, City University of Hong Kong, Hong Kong China

John Dugard SC, University of the Witwatersrand, South Africa; University of Leiden, the
Netherlands

Antoine Duval, T.M.C. Asser Instituut, the Netherlands

Eghosa Ekhator, Law School, University of Chester, UK

Jaco Engelbrecht, Leiden University, the Netherlands

Beata Faracik, Polish Institute for Human Rights and Business, Czg¢stochowa, Poland
Marco Fasciglione, IRISS-CNR, Naples, Italy

Bjorn Fasterling, EDHEC Business School, Lille, France

Charles Manga Fombad, Faculty of Law, University of Pretoria, South Africa

Joshua C Gellers, University of North Florida, USA

Erika George, SJ Quinney College of Law, University of Utah, USA

Evadne Grant, University of the West of England, UK

Sophie Grosbon, Université Paris Nanterre, France

Khalil Hamdani, Lahore School of Economics, Pakistan

Brigitte Hamm, University of Duisburg-Essen, Germany

Magdalena Inés Correa Henao, Universidad Externado de Colombia, Columbia
Yasushi Higashizawa, Faculty of Law, Meijigakuin University, Japan

Chaumtoli Hug, City University of New York School of Law, USA

Martin Husovec, Tilburg University, the Netherlands

Akhter Hussain, Department of Public Administration, University of Dhaka, Bangladesh
Shin Imai, Osgoode Hall Law School, Canada

Nicola Jéagers, Tilburg Law School, the Netherlands

Richard Janda, Faculty of Law, McGill University, Canada

Watcharachai Jirajindakul, National Institute of Development Administration, Thailand

Nattapong Jitnirat, Faculty of Humanities and Social Sciences, Thaksin University,
Thailand

Alice de Jonge, Department of Business Law and Taxation, Monash University, Australia
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Sarah Joseph, Castan Centre for Human Rights Law, Monash University, Australia
Saovanee Kaewjullakarn, Faculty of Law, Thaksin University, Thailand
Menno T Kamminga, Maastricht University, the Netherlands

Charis Kamphuis, Faculty of Law, Thompson Rivers University, Canada
Saiful Karim, Faculty of Law, Queensland University of Technology, Australia
Harpreet Kaur, Genpact Centre for Women’s Leadership, Ashoka University, India
Tom Kerns, Environment and Human Rights Advisory, USA

Sarfaraz Ahmed Khan, Maharashtra National Law University, India

Mark D Kielsgard, City University of Hong Kong, Hong Kong China

Sarah Knuckey, Columbia Law School, USA

Anton Kok, Department of Jurisprudence, University of Pretoria, South Africa
Guillain Koko, University of Pretoria, South Africa

Thomas Koller, University of Applied Sciences and Arts Dortmund, Germany
Nuthamon Kongcharoe, Chiang Mai University, Thailand

Lalin Kovudhikulrungsri, Thammasat University, Thailand

Markus Krajewski, University of Erlangen-Nurnberg, Germany

Konrad Lachmayer, Sigmund Freud University Vienna, Austria

Tineke Lambooy, Nyenrode Business University, the Netherlands

Sheldon Leader, School of Law, University of Essex, UK

Joo-Young Lee, Seoul National University Human Rights Center, South Korea
Sang Soo Lee, Sogang University School of Law, South Korea

Gilles Lhuilier, Ecole Normale Supérieure de Rennes, France

Cephas Lumina, University of Fort Hare, South Africa

Rosemary Lyster, Sydney Law School, Australia

Audrey Macklin, Faculty of Law, University of Toronto, Canada

Olga Martin-Ortega, University of Greenwich, UK

Florian Couveinhes Matsumoto, Ecole Normale Supérieure Paris, France
Robert McCorquodale, University of Nottingham, UK

Conrado Hubner Mendes, University of Sdo Paulo, Brazil

Errol P Mendes, Faculty of Law, University of Ottawa, Canada

Bonita Meyersfeld, University of the Witwatersrand, South Africa
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93. Tapan R Mohanty, National Law Institute University Bhopal, India
94. Peter Muchlinski, School of Law, SOAS, University of London, UK

95. Matthew Mullen, Institute of Human Rights and Peace Studies, Mahidol University,
Thailand

96. Sutthichai Ngamchuensuwan, Prince of Songkla University, Thailand

97. Camila Silva Nicacio, Human Rights Clinic, Federal University of Minas Gerais, Brazil
98. Justine Nolan, UNSW Sydney Faculty of Law, Australia

99. Tonia Novitz, University of Bristol, UK

100. Karsten Nowrot, University of Hamburg, Germany

101. Roopinder Oberoi, Department of Political Science, Kirori Mal College, University of
Delhi, India

102.  Niels ten Oever, University of Amsterdam, the Netherlands

103. John Packer, Faculty of Law, University of Ottawa, Canada

104. Darunee Paisanpanichkul, Chiang Mai University, Thailand

105. Srisada Paisansakunchai, Ubon Ratchathani University, Thailand

106. Ana-Maria Pascal, Regent’s University London, UK

107. Clare Patton, School of Law, Queen’s University Belfast, Northern Ireland

108. Sriprapha Petcharamesree, Institute of Human Rights and Peace Studies, Mahidol
University, Thailand

109. Renginee G Pillay, Université Paris Sorbonne-Assas International Law School,
Mauritius

110. Prasit Pivavatnapanich, Thammasat University, Thailand

111.  Prabhir Vishnu Poruthiyil, Indian Institute of Management Tiruchirappalli, India
112.  Iman Prihandono, Universitas Airlangga, Indonesia

113. Hadi Rahmat Purnama, Faculty of Law, Universitas Indonesia, Indonesia

114.  Jennifer A Quaid, Faculty of Law, University of Ottawa, Canada

115. Mia Mahmudur Rahim, School of Law, University of South Australia, Australia
116. Robin Ramcharan, Webster University, Thailand

117. Kitiwaraya Ratanamanee, Naresuan University, Thailand

118. Ngamsuk Rattanasatian, Institute of Human Rights and Peace Studies, Mahidol
University, Thailand

119. Nina Reiners, University of Potsdam, Germany

120. Michael Riegner, Humboldt University of Berlin, Germany
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121. Humberto Cantu Rivera, Universidad de Monterrey, Mexico

122. Manoela Carneiro Roland, Homa - Human Rights and Business Center, Brazil

123.  Andreas Rihmkorf, University of Sheffield, UK

124.  Michael A Santoro, Santa Clara University, USA

125. Yasunobu Sato, Research Centre for Sustainable Peace, the University of Tokyo, Japan
126. Christian Scheper, University of Duisburg-Essen, Germany

127. Werner Scholtz, Faculty of Law, University of the Western Cape, South Africa

128. Uday Shankar, Indian Institute of Technology Kharagpur, India

129.  Azmi Sharom, Faculty of Law, University of Malaya, Malaysia

130. Andrey A Shcherbovich, Department of Constitutional and Administrative Law,
National Research University Higher School of Economics, Russia

131. Sara Seck, Schulich School of Law, Dalhousie University, Canada
132. Penelope Simons, Faculty of Law, University of Ottawa, Canada
133. Manoj Kumar Sinha, Indian Law Institute, India

134. Pornthai Sirisatidkit, Faculty of Humanities and Social Sciences, Thaksin University,
Thailand

135.  Saifon Sittimongkol, Faculty of Science and Technology, Prince of Songkla
University, Thailand

136. Vasanthi Srinivasan, Indian Institute of Management Bangalore, India

137. Beth Stephens, Rutgers Law School, USA

138. James G Stewart, Allard Law School, University of British Columbia, Canada
139. Jantrathip Sukum, Thaksin University, Thailand

140. Pavel Sulyandziga, International Indigenous Fund for Development and Solidarity
(Batani); Former Member, UN Working Group on Business and Human Rights

141. Victoria Tauli-Corpuz, Human Rights Expert, the Philippines

142. Julia Louise Tomassetti, School of Law, City University of Hong Kong, Hong Kong
China

143. Sinad Treewanchai, Faculty of Economics, Prince of Songkla University, Thailand

144. Baskut Tuncak, UN Special Rapporteur on the Implications for Human Rights of the
Environmentally Sound Management and Disposal of Hazardous Substances and Wastes

145.  Ceesvan Dam, Rotterdam School of Management, Erasmus University, the Netherlands
146. Wouter Vandenhole, University of Antwerp, Belgium
147. Tara Van Ho, School of Law, University of Essex, UK
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Rashmi Venkatesan, National Law School of India University, India

Jose Verghese, Manv Rachana University, India

Charlotte Villiers, University of Bristol Law School, UK

Florian Wettstein, Institute for Business Ethics, University of St. Gallen, Switzerland
Chattamat Wisetsin, Suratthani Rajabhat University, Thailand

Bukhoree Yeema, Songkhla Rajabhat University, Thailand

Katerina Yiannibas, University of Deusto, Spain

Wanhong Zhang, Wuhan University School of Law, China

Reingard Zimmer, Berlin School of Economics and Law, Germany



