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onQctober3l'ZQI-T,insettingasideanorclerforseçutityfbl'costs
held:

I

a

have no dìrect

into a tmst and

or health care

2. public interest ritigatio'has been öohsi.clered on rnany occasions by the supre're coud of canada'

Most recentry, the court considered 
,pubiic interest' in the contexr of environmentaf ii'pacts on

,Aboriginal peoples, The Couil hcld:

As'thisCourtexplainedinCarrierSekani,thedrrty.toconsuli,b.ln,Yl
co'stit*tio'a1 imperative, gives rise to 

_ 
a special public interest that

supersedes other "on**í-nrþpicaliy -consïdereã by tribunals tasked lvith

asser.i"ãìfr" p"blic inteiesiÌñå, ?9i À project a*thorizalion that breaches

tt " 
.ornititutionrrllV, ¡.r,ot1cìed 

rights oi'trndigcnous peopìes cannot serye

th e Pu trlic'in f erest (ibí (Ð'2

3. Altho,.rgh this is not a case addressing the violations in canarla of constitutionally protected rigitts

anadian Indigenous peoples, determiriing the appropi'iale tneatrs ôf' enforcing the Ecuacloran
of

jud ent requires oonsidctation of the pubric interest within the parar'eters set or'rt in the clytle Rìt'et'

4 In reply to the whole of the Facta of t'e two Respondents, the context of this 'p'blic interest

, is relevant and has been ignorecl and dolvnplayecl by tho Respondents Chevron CanaCa and

parent. Incleecl, it is significant t"hat thcy rely on the 1 896 principles of salo trcn' developed lbr
on

alv Clievron Cor¡t el al2017 ONCA 827 at-para' 26(a) (ernphasis added)

Geo -services Inc.,20i7 SCC 40 at para' 40

1

Ctytle Rív-er (Hanúet) v' Pet¡'olewn
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other purposes, in support of their ability to irnrnunize thcrnsc.lvss froln paying a judgrnent into trust to

rehabilitate tlte lands and resoulccs of thc Indigenous A¡rpeilants. ln the same year as Solontøn decision,

the leadcrs of Canada ntacie the decision to 'renrove thc Indian frorn lhe chilcl' by the crcation of Indian

Re.sidential Schoois.3 Ninctccnth ccntury clecisions ale rrot thc appropriatc lcns thlouglr whiull tu viutv

the right-s of indigenous peoples.

il, Façf.g,

l. These Aþpellants rely on the Facts as set oL¡t by the Appellants in the Factunl filed on May 16,

2017 and the Reply Factum fi1ed on ALrgust 28,'2,017: The Appeilants aiso rely on the folìowing

legislative ãctions r,vhich haye occurrtecl since the Appellaiit's n.þt¡l Factum dateci Augu :st29,2117.

'',
ENGLISH AND WABTGOON RIVERS REMEDIATION FUNDING AC,T,2O17
The Schedule enacts the Englislr and Wabigoon Rivers Renrediation F'uncling Act,
2017. ' ,

The Minister of Env'ironmont ancì Climate Charrge ìs requìreclto establish a'frust to
fund the rernediaticn of corttarninants in the English ancl Wabigoon Rivers. Irunding
fbr the Triist, including an appropriation of $85,000,000, is pLÑided for.
Ths lvlinister is reqr,rireci to establish a panel to advise the lvlinister on issues about
the Tl'ust antl give directions to the llnrstee aboul payments oui o1 the Trust. l'he
panel will have representatives appointed by Grassy Narro,'vs F'jrst Nation ancl
Wabaseemoong 'lndepenclent 

Nations, as lvell as representatives appointed by the
Minister to represent Ont¿rrio.a

Siltce the Appellants' Reply Factum rvas fìlecl, the Department of lncligcnous and Northern

A Canada has atrnounced a year-ovel'-year increase of $23,4 million in Gi'ants anci Contribution

6 ONCA 241, lntrocluction ancl para. I
tronger, Þ-airer Ontario Act, S.O. 2017 c.34, Schedule 14

2

3

4

r\l r--\



costs ancl of $33.6 million in Operatìng Authority costs for the renrediation of F

for'uvhichtJrisdeparllnentisresponsible(i.e.thosejnYukon,NorthrvestT

on Indian reserves')s These are examples of the ultìmate cost to Canatlians of

type wJlich occurred in Ecuador in this casq as found by ihe three goutt levels in or

6,2077 
'.

ments in thq

here is rvhether these }{èsPondents can, in thc tàce of irttetnational recognition of the

' ':
oliligation to Pt'otect

'Indigenous lancls ancì I'esourccsz rely on a 191h centr;ry legai liction to immunlze

Chevron Parent froirr a validjuclglllefltloensrtretlrerehabilitationoflndigenouslalrds.

ES

7 As the Snpreme Court of Canada statecl in Kosrnopoulos:

Thereisapersuasiveargunrentthat,,thosewhohavechcsenthebenefitsof
incorporation must bear ihç 

"orr"rponiing 
butotnt, so that if the veil is t. bs

lifted at ¿rll that shoukî only bc ¡o¡" irr"ti,. int*rests of thiril parfies È'ho

s1

3A,201

!.

Affairs Canada Quarteriy Financial Report for the Quarier encled Septembet
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woülil otherryise suffer as * result of that choica".6 (ernphasis aclded)

8. I In reply to the Respondents' facta, Chevron Parent tums this dicta onits head and argires that its

choice of'corporate structule with rnultiple subsidiarics wholly olvned by it, should serve to shielcl the

assçts of its subsidiaries fi'om its debtors, ancl that it is the thircl parties - the Appellants - who shoulcl

suffer as a result of Chevron's choice.

f iris is a casô in which the enforcement of the judgrnent against Chevron Parent through

Appe.llants and the 30,000 Ecuaclorian Indigenous people,they represent othenvise haveno redres^s fo¡

the illness, cleaths and loss of rcsorlrces'they have sufferecl as a result of the poisoningof theil lands,

waters ancl bodies by the actlvities of Chevron Parent, if its assels in Chevron Canada çannot be attached,

or the coqporate veil is not lified, but also because,pr¡bljc intetcst lequires that the corporate veilbe lifted

in these circunlstances.

10. In its judgmenl ìn tliis case, the Suprerne Court of Canada remarked upon the ease r,vith rvhich

b assets arrd people cross borders. T Multinatìonal corporations suçh ¡is Chevt'on can'y on

ities in rlozens of countries. including C)anada, and thcir assets and prolìts florv freely across borders

rn rnultiple subsidiaries to and for the benefìt of the parerrt coryroration,

Resource companies like Chevron can'y out their activities, tvhether in CanaclaorËcuador, in

C

and rvhere the lands ¿rnd resources sustain Incligenous peoples and are integrai to 1lic s"rrvival

os t,. (ionsÍítutir¡n tlrunce Co. r¿/' Canttda, ll987l 1 S.C,R. 2, para. 13, Appellants'
o

e, 2015 SCC 42, para. l, Appellants' BOA, Vol. l, p.45

4

A\l¡J

ol. I, p. I88
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of lndigenous PeoPles'

Aboriginal rights and !it!e and treaties with ês a{e so impgltant

I

have bssn given constitutional Protection

and environment has been recognized repeatedly

ïh

sp9C1 betlVee¡r a

the inip

lla r,$l\t..

t2.
Canada, theY

to their lands9 Tlre special re oflndi genous peopl

lan aot 65, :r,'r'

niental

. , .''::'

riglrts of aboiigina
' ".:..:L '

1 peoples, the
13. In discussing the imPact of

Suprerne Couú of Canada statecl:

ìe io, lancl:the :supreme CoÚrt has er¡plrasizeci
1.4.

tlte es änd their''lands:

oltanqe of the uity of the rellt iorrsh!p of an abqriginal çommunity to

its iand over fime.

lyde Rívur (Hun Iet) v. Ptttrtslezmt Geu'services Irrc" (supra) at para' 40

litz¿tíottÁ'ct, l 35
No, 49, paraS?;repoatecl in R' v' Vatt der Peet' 11996l S'C'J' No 77'

l0

:. ,: '' t '.t. 
'' ,'

I develop t¡is pli't bclolv rvith respect t. the test for aboriginal title' Ths

relevançe of the 
"ontìnuity 

of tn. reìationìhip o1'an aboriginal-cot'rnunîty rvith its

land here is that it applies not only to the past, but 1o the firture'as lvejl' That

relarionship should ;;i;;;.t"enteå fro.m conti*uíng into the fitttrre' As a resull'

uses of the lands tlrui rnoui,t threaie¡r that r¡¡ture ¡elationshil] arÐ' hy their very

irnruro, excluded from the co¡ltent of aì:original title'

[. . .] 11.lands are so occnpied, thsre rvill exist a special bond be&veen the group and

9

5

para.
ï. Spnrrotv, s.c.i.
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the land in r¡uestion such that the land lvill l¡c pal't of the tlelinition of the group's

clisfi¡rctive crilture.tl ['.,] (ernplrasis added)

15. Indigenous peoples in Canada slrffer the salne risks to thcir hcalth and their livelihoods ¿is do the

Iruligcnuus Euuarlolians, and indccd as c1o Incligcnous pcoplcs around ths rvorld. This has beerl

acknowledged, for' exarnple, by the latest eflorts of Ontario to ¡'enrediate the English and Wabigoon

Riversrl2 ,,'

16. In reply to para. 46 of Chevt'on Canacla's Facturn, the respondent relies on Parliament not
':

arnending thc CBCA. However, nrore significantly in iire conlext ol this case, Pâriiament has reccnily

the

Pe oples ta all of its laws.

'I :.1

lnd lgenous peoples around the world in trying to protect theil'lands and

aclopted on Septenrber i3,2007.13 Although Canada lvas u'iginally one of only foul'nations otrjecting

to the U.N. I)eclaration (along lvitli Aush'alia, New Zealan<l and the Llnitecl Siates), it droppecl iis

objector status on lv{ay 10, 201 6 ancl pledged to irnpìcment it by legislation in Parliarnent ôn December

5,2017.14

I l)elgamuulntt v. Briri,çh Columbío.,119971S.C..f. No. 108, paras. 126-127,L28

lrunger, Fuiret Ontorio , S,O. 2017 c.34, Schcdule 14 (Appendix A)
1l iteel Nulion.s lot'l on ll'te Righls of Indígenons Peoples, Resolution 61 295 Adoptecl by

The of the United Nations, Septerlber 13,20t17
ta llctnsard, December 5. 2017, p¡>.16074-1608'l (Appendix B)

6

r.



18. The U.N. Deçlaration which both Canada and Ecuador have adopted req

access to justice aud redress ancl effective relnediss for lands taken or ,l

Artícle'20'

I Trvonty years ago, the strpreme court of canada mandated a role t-or the couús in aìc1ing

ls Li.N. Declaralion, suproj paras' 2A,28,44
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l^ ¡

reconcil¡atìon betlveen the Crorvn ancì Àboriginal peoples.l6 'l'he Supronre Court of Canada, as recently

as Novcmber,2AlT, has recognizecl the rclevance of International Cotlventions lvhell consiclering

Ca¡aclian law, tTAs Canada and Ecuador have both colntnitted to the U,N. I)cclaration, the goal of

reconciliation in tllîs case can be accomplished by allolving lhu Appellatlts a "...plurlprt dvcisir:rtr titlongh

-iust and fair proceclures..., as well as to effectiye remeclies for [tlre] infringemerltsof their indivíclual and

collective righls." '

20. In reply to the Respondents' Facta, and this coutt?s detertnination that this is 'public interest

litigation', the actual context of rvJro are the viciitns, ancl the reqognition in Canada and by Canaciian

,i;. ' ., 
' ,

Courts of the need to acldress the aclverse impaqts,on Indigenous peoples'of past exploitation of their
.: .. r:' .. j,.

lands and I'rsourceS; is the context whiCh lhis Còurt should have before it lvhen considering this

particular case. The rerneciy founc{ by the e"u^Co¡on Cor'irt in this casé is precisely the forln of remedy

anticipated by the signatories to the (JN Ðeclttration atÀrticte ZA ¡Z¡.

21. The Responcients, in their facta, exemplily thc virtually insurmountable hurdles faced by

lndigenous peoples who attempt to obtain "iimely recltess" f'or clanrages causecl to thenl by lnultinational

tte, i

extraction companies r¡,hose financìal capabilities allorv thern to exploit every possible legal

ncluding tegal constructs created in a titne lvlren concern over the riglrts of Ir:digcnotts peoples

ïesorìrces r',,as viúuaily non-existent, to delal,and obstruct effectiye remcdies tbr damages they

Indigenous peoples.

This Court, in light of the public interesi natnre of this litigation, the acknorvle<1ged drrty of

d their

to

6 997 S.C.J. No. 108, para,i 86

ß 2A17 SCC 54, para. 65

I

v. TJrc
t1 Ktt v. Ìtdin 1{)res
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rsçonçiliation with aboriginal peoples '¡aided by the cotlt'ts" and the locogni

as a glide for the interpretation of Canaclian lalv, þas a role to play to assist

tirncly redress in these cases anrì to Ensui:ç that qotpgrations cannot be

complex coiþorate structures in ordsr to avoicl judgtnetits for the environnrçnta

Indigenous peoples' lands ¿tncl resources' :','"'::

1of

cause to

assets to avoid the consequenees oftheir actions.

In that case, either tha darnages- especially large scale environmental daniages -rvill eìtheL go

causi¡g incalculable losses to Indigenous societies ancl to Canadìan society as a lvhole, or

yersls will have to t¡ear the costs of reclressing the harms, in effect providing indemnity protection

for exatnple, irer Ontm'io Act,S.,A.2A17 c' 34, Schedtrie 14

canada Quarterly F'inancial Repori for the Quar[el ended'sei:ienrber
ã

û

9
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tg the rnulti+raJional cerporations. Nsither option is acceptable in the 2l't century.

26. Failure to lift the corporate veil in this case wheq to do so is required to ensu¡e a rentedy fbr the

30000 Indigenuus Ecuaclorans rvill intpact not only thc Appollnnts, but aleo the aboriginal people of

Canada whosç constitutionally protected rights risk being rendered illusbry by similar conduct of

multinatìon41s in Canada

ALL OF.WHICH IS NBSÞNCTFTILLY' SUBM December,2017.

PetgrR.'Grant

10
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