
 

This is a compilation of blog pieces by the Business & Human Rights Resource Centre, as part of our 

Reflections on the Revised Draft blog series, which features commentaries from a diverse group of 

specialists and thought-leaders in the human rights and corporate accountability field regarding the 

Revised Draft of the proposed legally binding Treaty on business and human rights. The blog is co-

published by the Business and Human Rights Journal Blog as part of its symposium on the revised draft 

of a binding treaty on business and human rights. 

 

We present this compilation in view of the 5th Session of the Open-ended Inter-Governmental Working 

Group on transnational corporations and other business enterprises with respect to human rights. Our 

desire is to highlight key developments and opportunities for change. We aim to empower advocates in 

civil society whilst also guiding governments and businesses in defining their position and engagement in 

the treaty process. We believe this initiative is complementary to the implementation of the UN Guiding 

Principles, and that an inclusive and open debate is crucial to ensure these initiatives deliver for 

businesses and human rights advocates alike.  
 
 

 

 

 
 
 
 
 
 
 
 
 

Compilation of Commentaries on the “Revised 
Draft” Treaty on Business & Human Rights 

 
October 2019 

 
 
 
 
 
 
 
 

https://www.business-humanrights.org/en
https://www.business-humanrights.org/en/about-us/blog/debate-the-treaty/reflections-on-the-revised-draft-treaty
https://www.cambridge.org/core/journals/business-and-human-rights-journal
https://www.cambridge.org/core/blog/tag/bhrj-treaty/


 
 
 

 
Table of contents  
 
The Revised Draft Treaty: Where are Minorities? 
 Corinne Lewis, Lex Justi & Carl Söderbergh, Minority Rights Group                                                    3 
 
The Revised Draft: Access to judicial remedy for victims of multinationals' abuse 
 Richard Meeran, Leigh Day                                                                                                                   5 
 
A Progressing Approach on Conflict-Affected Settings and Situations of Occupation in the 
Revised Draft of the Legally Binding Instrument, More Needed 
Maha Abdallah, Al-Haq                                                                                                                           7 
 
The Lengthy Journey towards a Treaty on Business & Human Rights 
 Maysa Zorob, Business & Human Rights Resource Centre                                                                10    
 
Legal Liability for Business Human Rights Abuses Under the Revised Draft of a Treaty on 
Business and Human Rights 
Carlos Lopez, International Commission of Jurists                                                                               12 
 
A New Draft Business and Human Rights Treaty and a Promising Direction of Travel 
Gabriela Quijano, Amnesty International                                                                                              16 
 
Revised Draft UN Treaty on Business and Human Rights: A Few Steps Forward, A Few 
Unanswered Questions 
Isedua Oribhabor, Access Now                                                                                                            19 
 
Keeping Perspective- Article 30 Commentary on the Revised Draft of the Proposed BHR Treaty 
Dr. Matthew Mullen, Article 30                                                                                                             21 
 
Slow Progress in Times of Dynamic Change? Feminist Perspectives on the Road to the 
Binding Treaty 
Felogene Anumo, AWID (member of Feminists for a Binding Treaty)                                                  23 
 
Ecuador’s Revised Draft Treaty: Getting Down to Business 
Doug Cassel, University of Notre Dame                                                                                               26 
 
Five Ways the New Draft Treaty on Business and Human Rights can be Strengthened  
Doug Cassel, University of Notre Dame                                                                                               28 
 
What the Draft Treaty’s Definition of ‘Victim’ Means for Access to Remedy 
Antonella Angelini, Human Rights Institute, Columbia University                                                         30 
 
Revised Draft: Did States Get a Passing Grade?  
Marta Piazza, Deloitte                                                                                                                          33 
 
The 2019 Draft of the Business and Human Rights Treaty: Nothing Left to Improve?  
 Jernej Letnar Černič, Faculty of Government and European Studies of the New University              35  
                                                                                                                                                      

An independent, international, non-

profit organization 



An independent, international, 

non-profit organization 

3 

 

 

The Revised Draft Treaty: Where are the Minorities?  

Corinne Lewis, Lex Justi & Carl Söderbergh, Minority Rights Group 

 

“...Provisions that recognize the special attention required for groups of 
persons facing heightened risks of violations to their human rights from 

businesses’ activities should include minorities..."  

 

In the July 2019 revised draft treaty on business and human rights, the Open-ended inter-
governmental working group on transnational corporations and other business enterprises with 
respect to human rights has refined the language, clarified the structure, and further elaborated and 
rendered the content more consistent with the UN Guiding Principles on Business and Human Rights 
(UNGPs), as noted in many other commentaries here.  Yet, as the various commentators have also 
noted, more remains to be done.One significant flaw in the revised treaty is the failure to mention 
minorities. Provisions that recognize the special attention required for groups of persons facing 
heightened risks of violations to their human rights from businesses’ activities should include 
minorities (e.g. 14th preambular paragraph, and Articles 5.3.b and 14.4). This omission is starkly 
discordant with international human rights law and deviates from the approach of the UNGPs.  

 

The foundational international human rights treaties, the International Covenant on Civil and Political 
Rights (ICCPR) and the International Covenant on Economic, Social and Cultural Rights, provide for 
respect for the rights of persons without distinction or discrimination ‘of any kind’ as to, among other 
grounds, race, colour, language, religion, and national origin (see articles 2.1 and 2.2, respectively).  
In addition to the protection against discrimination, “ethnic, religious or linguistic minorities” “in 
community with the other members of their group,” have the right “to enjoy their own culture, to 
profess and practice their own religion, or to use their own language” (ICCPR, article 27). 

The UNGPs list “national or ethnic, religious and linguistic minorities” as one of the groups of persons 
that require special attention. They even note that businesses may need to consider United Nations 
instruments that “have elaborated further on the[ir] rights” (see UNGPs, GP 12, Commentary), which 
include the 1965 UN Convention on the Elimination of All Forms of Racial Discrimination and the 1992 
UN Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and Linguistic 
Minorities. 

 

Violations of the rights of minorities occur in all regions of the world but have not yet received 
appropriate attention within the business and human rights field. Some selected examples that 
highlight significant violations of their rights and the need for minorities to be specifically mentioned as 
a particular group in the draft treaty include:  

 

• African Americans in the United States who face increased pollution-related health problems, 
including cancer risk, due to siting of high polluting facilities close to or in predominantly 
African-American communities; 

• Afro-descendants in Latin America who have suffered economic, social, cultural and 
environmental impacts as a result of extractive and development projects, the subject of 
an extensive 2015 report by the Inter-American Commission on Human Rights; 

• Ahwazi Arabs in Iran who had their land confiscated to such an extent that it amounts to a 
policy of dispossession, and who also live in poverty and suffer ill heath from industrial 
pollution from oil and gas industries; 

• Dalits, especially Dalit women, in South Asia who are disproportionately affected by extremely 
poor and abusive working conditions in a range of industries, particularly garment 
manufacturing; 

• Karakalpaks in Uzbekistan who have endured poor quality of drinking water and health 
problems, such as stunted growth, low fertility, and cancer as a result of toxic chemicals used 

https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/OEIGWG_RevisedDraft_LBI.pdf
https://www.ohchr.org/en/hrbodies/hrc/wgtranscorp/pages/igwgontnc.aspx
https://www.ohchr.org/en/hrbodies/hrc/wgtranscorp/pages/igwgontnc.aspx
https://www.ohchr.org/en/hrbodies/hrc/wgtranscorp/pages/igwgontnc.aspx
http://www.oas.org/en/iachr/reports/pdfs/ExtractiveIndustries2016.pdf


An independent, international, 

non-profit organization 

4 

 

 

in the cotton fields; and 

• Tibetans who have had their land seized for mining projects and rivers diverted that they rely 
on as sources of drinking water.   

 

This disproportionate impact on minorities extends to their lack of access to remedies. In all of the 
above cases, affected communities have been caught in a decades-long struggle to gain substantive 
improvements to their situation and redress for the harm caused to them. 

 

For instance, in its landmark 2007 Saramaka v. Suriname decision, the Inter-American Court of 
Human Rights held that the Saamaka people, descendants of self-liberated slaves, had such a close, 
long-standing and deep connection to their ancestral lands that their rights were analogous to that of 
indigenous peoples under international law. Yet, despite the ground-breaking judgement, the 
community continues to struggle against an invasion by Chinese logging and other extractive 
companies. The parallel to indigenous peoples in Saramaka is particularly crucial in this context, as 
the draft treaty does include indigenous peoples in its list of enumerated groups at particular risk of 
harm by businesses. 

 

Consequently, the drafters’ failure to explicitly mention minorities in the treaty is inconsistent with 
international human rights law and a significant step backwards for minority rights compared with the 
UNGPs. Finally, since the draft treaty not only reflects, but also, arguably, influences developments in 
the business and human rights area, the inclusion of minorities in the draft would send an important 
message not only to states, which should be explicitly addressing minorities in their National Action 
Plans, but also to businesses, which need to give particular attention to minorities.  

 

http://www.corteidh.or.cr/docs/casos/articulos/seriec_172_ing.pdf
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The Revised Draft: Access to Judicial Remedy for Victims of Multinations’s Abuse 

 Richard Meeran 

 

“…the legal and factual complexity... of these cases, and the might of the opposition, 

mean that victims require specialist legal representation and technical 

experts to pursue such cases” 

 

A stated purpose of the July 2019 Revised Draft of  the Legally Binding Instrument is to “ensure 
effective access to justice and remedy for victims of human rights violations and abuses in the 
context of business activities”.1 While in certain respects the Revised Draft represents an 
improvement over the Zero Draft, significant gaps and ambiguities in the Revised Draft will, in 
combination, potentially prejudice victims’ ability to secure effective legal representation, especially 
in complex, resource-intensive mass claims against multinationals, which are precisely the type of 
cases where such representation is critical.   

 

To highlight some of the positives: 

• The removal of power to states to exempt “small and medium-sized businesses” from the 
ambit of the instrument,2and to replace it with “incentives and other measures to facilitate 
compliance” by such businesses,3 is welcome. Some of the most egregious examples of 
human rights abuses by business involve small businesses. I refer, for example, 
to the mercury poisoning of South African workers by Thor Chemicals and the abuse of 
Peruvian environmental protesters by Monterrico Metals. 

• Under Article 6.5 of the Revised Draft, states may require financial guarantees/insurance to 
cover claims. Insolvency, financial restructuring and manoeuvrings of defendants have been a 
regular feature and injustice to victims involved in multinational litigation. I refer, for example, 
to cases against Cape Plcand most recently against Vedanta.   

 

In my earlier blog on the 2018 Zero Draft, I referred to key barriers to access to justice for victims, 
which have been factors in multinational litigation in which my firm has been involved over the past 
25 years, and most of which are specifically referred to in Pillar III of the UN Guiding Principles on 
Business and Human Rights (UNGPs). In this regard the Revised Draft raises various concerns, 
including: 

• As noted by Gabriela Quijano in her blog on the Revised Draft, Article 6.6 seems to depend 
on a contractual relationship between the corporate defendant and the legal entity whose 
operations caused the harm, thereby potentially adding an additional requirement in 
comparison with the human rights due diligence duty in the UNGPs and the common law tort 
duty of care.  Thus, the parent company duty of care in UK multinational cases has essentially 
been based on the actual control, or ability to control, functions at local subsidiary company 
operations, deficiencies in which the parent caused or contributed to harm and the parent’s 
actual or constructive knowledge of the risk of harm.4 Whether or not there was a contractual 
relationship between the parent and the subsidiary has not been the issue. 

• Whereas the Zero Draft specifically requires states to guarantee the right of victims to pursue 
their claims as a group, the Revised Draft contains no such provision. As I previously 
indicated, the right of victims to pursue claims collectively as a group, including as opt-out 

 
1 Revised Draft, Article 2.1.b 
2 Zero Draft, Article 9.5 
3 Revised Draft, Article 5.6 
4 Vedanta Resources Plc and another (Appellants) v Lungowe and others (Respondents) [2019] UKSC 
20 and Chandler v Cape plc [2012] EWCA Civ 525 

https://www.business-humanrights.org/en/the-revised-draft-access-to-judicial-remedy-for-victims-of-multinationals-abuse
https://www.business-humanrights.org/en/the-revised-draft-access-to-judicial-remedy-for-victims-of-multinationals-abuse
https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/OEIGWG_RevisedDraft_LBI.pdf
https://www.leighday.co.uk/International/Corporate-accountability/Workers-health-industrial-disease/Mercury-poisoning-South-Africa
https://www.leighday.co.uk/News/2011/July-2011/Peruvian-torture-claimants-compensated-by-UK-minin
https://www.leighday.co.uk/News/2011/July-2011/Peruvian-torture-claimants-compensated-by-UK-minin
https://www.business-humanrights.org/en/capegencor-lawsuits-re-so-africa-0?page=3
https://www.business-humanrights.org/en/zambia-govt-seeks-to-liquidate-vedantas-subsidiary-due-to-alleged-environmental-and-financial-regulation-breaches
https://www.business-humanrights.org/en/the-
https://www.business-humanrights.org/en/a-new-draft-business-and-human-rights-treaty-and-a-promising-direction-of-travel
https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/OEIGWG_RevisedDraft_LBI.pdf
https://www.ohchr.org/documents/hrbodies/hrcouncil/wgtranscorp/session3/draftlbi.pdf
https://www.supremecourt.uk/cases/docs/uksc-2017-0185-judgment.pdf
https://www.supremecourt.uk/cases/docs/uksc-2017-0185-judgment.pdf
https://www.bailii.org/ew/cases/EWCA/Civ/2012/525.html
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class actions, is crucial in enabling mass claims to be litigated in a cost-effective manner, 
which protects victims’ claims against the effect of domestic statutes of limitations and which 
is financially viable for victim and their lawyers. 

• Article 12.1 of the Revised Draft retains the provision that states “shall carry out their 
obligations under this (Legally Binding Instrument) in a manner consistent with the principles 
of sovereign equality and territorial integrity of states and that of non-intervention in the 
domestic affairs of other states”. In the present context, this could be interpreted as an 
invitation to apply the forum non conveniens doctrine, applied by courts in the United States, 
Canada and Australia, and formerly in the UK to decline jurisdiction on the grounds that the 
local courts are a more appropriate venue, which has so tragically plagued cases against 
multinationals such as the Cape Plc and Union Carbide in the Bhopal case. Consequently, an 
express provision prohibiting forum non conveniens would seem wise.      

  

The legal, procedural and practical barriers to justice are interrelated and additive in terms of risk. 
The more barriers are removed, the more likely it is that victims will secure legal representation. As 
explained in more detail in my previous blog, the legal and factual complexity and novelty of these 
cases, and the might of the opposition, mean that victims require specialist legal representation and 
technical experts to pursue such cases, which are invariably very costly and resource-intensive and 
have uncertain prospects of success. 

 

The solution to this fundamental barrier in the Revised Draft (Article 13.7) appears to be the 
establishment of an International Fund to provide legal and financial aid to victims. However, a 
provision that states “shall define and establish the relevant provisions for the functioning of the 
fund” is far too vague to give any confidence that this would translate into a legal fund sufficient for 
complex and protracted litigation against well-resourced multinationals. Indeed, given the scale of 
the fund that would be required to ensure anything like equality of arms, this provision seems 
completely unrealistic, especially given that public funding of legal representation for citizens of 
states, even in criminal cases, is so stretched or non-existent. 

 

Realistically, victims will be dependent on lawyers willing to act on a contingency basis, and 
sometimes, where the damages are sufficiently high, with the backing of third party litigation 
funders. For that system to work, given the risks – in terms of the cash flow burden, uncertain 
duration of litigation and the risk of losing and not being paid – the financial disincentives against 
victims’ lawyers acting need to be countered, by enabling full costs recovery if a case succeeds. 
 Backing from litigation funders can provide a significant boost. But these are hard-nosed 
commercial organisations whose involvement depends on high overall damages from which they 
can secure a significant return on their investment and relatively modest litigation risks (i.e. 
barriers). 
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A Progressing Approach on Conflict-Affected Settings and Situations of Occupation in 
the Revised Draft of the Legally Binding Instrument, More Needed  

Maha Abdallah, Al-Haq 

 

“[A legally binding instrument] should…be developed further…to counter 
corporate abuses and complicity in grave breaches and international 
crimes…” 

 

On 16 July 2019, the revised draft of the legally binding instrument to regulate, in international human 
rights law, the activities of transnational corporations and other business enterprises (hereinafter, 
legally binding instrument) was released. The current revised draft of the legally binding instrument 
integrated various provisions and elements which were proposed by civil society organisations. This 
includes but is not limited to an increased and necessary inclusion of and reference to international 
humanitarian law; specific provisions on situations of occupation and protected populations; amended 
language on legal liability to encompass internationally-recognized crimes that corporations may be 
involved in and complicit in aiding and abetting; as well as provisions aimed at ensuring the protection 
of human rights defenders and the environment. The continuity of the process and publication of an 
updated draft of the legally binding instrument, in a timely manner, is certainly a step in the right 
direction towards realizing a binding treaty to regulate the activities of business enterprises, particularly 
those of a transnational character, and which aims to hold corporations accountable, while prioritising 
human rights and the rule of law over corporate interest and affluence, at all times. 

 

The legally binding instrument, in its current draft, attempts to provide better established rights for 
affected individuals and communities, including human rights defenders and protected persons and 
populations, among other groups that are at high risk in the context of corporate activities. It is 
important that the legally binding instrument continues to be developed in a way that more closely 
resembles the language of the UN Guiding Principles on Business and Human Rights (UNGPs) and 
rights guaranteed under international law, including international humanitarian law and international 
criminal law, especially in relation to prevention, due diligence and legal liability. 

  

The legally binding instrument must maintain a goal of requiring States and business enterprises (each 
to their competencies) to promote, protect and respect the human rights of individuals, communities 
and populations within the context of business activities and contractual relationships, at all times and 
in all situations. It should therefore be developed further in order to counter corporate abuses and 
complicity in grave breaches and international crimes. It is also essential that the legally binding 
instrument addresses the ramifications of corporate activities on the fundamental rights of communities 
and peoples, particularly the fundamental right to self-determination and sovereignty over natural 
resources, including in conflict-affected areas and situations of foreign occupation and colonisation. 

 

In this regard, the revised draft of the legally binding instrument has made some progress in 
incorporating language moving towards the protection of the individual and collective within the context 
of business activities during situations of conflict and occupation. The preamble of the legally binding 
instrument explicitly highlights the desire to contribute to the development of international law, including 
international human rights, humanitarian and criminal law, in relation to corporate activities. While more 
focus on environmental rights has been included in the current revised legally binding instrument, no 
specific reference has been made to situations of armed conflict or occupation in this regard. This 
coincides with and should be parallel to the adoption of Draft Principles on the Protection of the 
Environment in Relation to Armed Conflicts in July 2019 which includes principles on corporate 
accountability for their effects on the environment in such contexts.5 

 

5 For more details, see: Al-Haq, ‘ILC Draft Principles on the Protection of the Environment in Relation to 

Armed Conflicts’, 25 July 2019, available at: http://www.alhaq.org/advocacy/topics/housing-land-and-
natural-resources/1441–qq-. 

https://www.cambridge.org/core/blog/2019/09/19/a-progressing-approach-on-conflict-affected-settings-and-situations-of-occupation-in-the-revised-draft-of-the-legally-binding-instrument-more-needed/
https://www.cambridge.org/core/blog/2019/09/19/a-progressing-approach-on-conflict-affected-settings-and-situations-of-occupation-in-the-revised-draft-of-the-legally-binding-instrument-more-needed/
https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/OEIGWG_RevisedDraft_LBI.pdf
http://www.alhaq.org/advocacy/topics/housing-land-and-natural-resources/1441--qq-
http://www.alhaq.org/advocacy/topics/housing-land-and-natural-resources/1441--qq-
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Meanwhile, more provisions on prevention have been added to encompass conflict-affected areas and 
situations of occupation, as seen in article 5. Article 5(3)(e) requires the adoption and implementation 
of enhanced human rights due diligence to prevent human rights violations or abuses in occupied or 
conflict-affected areas, arising from business activities or contractual relationships, including with 
respect to products and services. This is a positive development that should be accompanied by other 
obligations to ensure that States impose mandatory and enhanced human rights due diligence for 
businesses in conflict-affected areas – including more urgent and immediate preventive measures, 
divestment and disengagement policies – to avoid corporate involvement in or contribution to human 
rights abuses and grave breaches of the Geneva Conventions in their activities and relationships. 

 

Paragraph 3(b) of article 5 on carrying out meaningful consultations with groups whose human rights 
can be affected by business activities or relationships is of high importance. The addition of protected 
populations under occupation or conflict areas as part of the categories of stakeholders requiring 
special attention is welcome, especially considering the heightened risks of violations in the context of 
business activities. However, it remains insufficient and in practice may be unrealistic, given the 
situation of armed conflict, hostilities, and/or a foreign occupation and authority – all of which often aim 
to advance territorial expansion and land take-over, including the exploitation of natural resources 
therein, without the consent of the rightful owners, and where businesses are often involved. In such 
circumstances, more stringent human rights due diligence, effective mechanisms and methods of 
prevention are needed. 

 

In the same article, paragraph 2, human rights due diligence should be presented more explicitly in line 
with the UNGPs and relevant obligations and responsibilities set forth under international law. It 
remains unclear what ‘appropriate actions’ are needed, notably by business enterprises, in order to 
prevent human rights violations and abuses in the context of their activities and contractual 
relationships. According to the UNGPs, business enterprises should take adequate measures to 
prevent, mitigate and remediate adverse human rights impacts associated with their activities and 
relationships.6 In addition, the business responsibility may encompass ‘additional standards’ with 
regards to respecting the rights of specific groups and populations in certain contexts, including 
situations of armed conflict.7 

 

The UNGPs provide for ways through which business enterprises could meet their responsibility to 
respect human rights, such as a policy commitment, a human rights due diligence process that 
involves identifying, preventing, mitigating and accounting for adverse human rights impacts, as well as 
processes to enable the remediation of adverse human rights impacts associated with their activities 
and relationships.8Article 19 of the UNGPs states that business enterprises could prevent and mitigate 
adverse human rights impacts by effective integration of their impact assessments and by taking 
appropriate action which varies according to the level of involvement of the business enterprise as well 
as its leverage points. Such ‘appropriate action’ by business enterprises could include taking 
necessary steps to cease or prevent contributing to adverse impacts; using their leverage and 
increasing it to prevent or mitigate adverse impacts, through, for instance, capacity-building and 
providing other incentives; and ending their relationship.9 

 

On another note, the presence of a defined list of offences in the text of the legally binding instrument 
should make it more conceivable to trigger legal liability under domestic law. The legally binding 
instrument now requires State Parties to ensure that their domestic legislation provides for criminal, 
civil, or administrative liability of legal persons for war crimes, crimes against humanity and genocide, 
in line with the Rome Statute of the International Criminal Court, as well as for extrajudicial execution, 
forced labour, forced eviction, forced displacement, among others. This is accompanied by a 

 
6 UN Guiding Principles on Business and Human Rights, Principle 11 and commentary. 

7 UN Guiding Principles on Business and Human Rights, Principle 12 and commentary. 
8 UN Guiding Principles on Business and Human Rights, Principle 15 and commentary. 

9 UN Guiding Principles on Business and Human Rights, Principle 19 and commentary. 

 

https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/Session4/SubmissionLater/Al-Haq.pdf
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requirement of States to impose no statutory or other limitations in ‘the prosecution and punishment of 
all violations of international human rights law and international humanitarian law which constitute the 
most serious crimes of concern to the international community as a whole,’ which is in line with the 
Convention on the Non-Applicability of Statutory Limitations to War Crimes and Crimes Against 
Humanity of 1970. However, the legally binding instrument needs to clearly state whether this also 
allows for universal jurisdiction over relevant crimes and grave violations. 

 

Moreover, the added definition of ‘contractual relationship within this context is imperative, considering 
the adverse human rights impacts from business activities, relationships and links, which is reaffirmed 
in the UNGPs. According to the UNGPs, the activities of business enterprises ‘include both actions and 
omissions’ while business relationships ‘include relationships with business partners, entities in its 
value chain, and any other non-State or State entity directly linked to its business operations, products 
or services.’10 These should be encompassed in article 1(4) of the legally binding instrument, with 
particular added reference to products and services. 

 

Lastly, despite the progress that has been made so far in the sphere of this legally binding instrument, 
particularly in the context of conflict-affected settings and situations of occupation, the current draft 
poses most of the obligations on States to prevent and remedy corporate-related violations and 
abuses of human rights, without much responsibility directed at business enterprises. There also 
remain important issues to be discussed and resolved, notably the scope of the legally binding 
instrument, which has been broadened with a particular focus on transnational corporations. It is 
therefore important for civil society organisations and social movements, UN Member States, relevant 
UN bodies, and other pertinent stakeholders to continue the discussion and engage in the process 
effectively. Within the international legal framework, more work is further needed to counter corporate 
interest and domination and put an end to corporate impunity in order to guarantee human rights for 
all, at all times. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

10 UN Guiding Principles on Business and Human Rights, Principle 13. 
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The Lengthy Journey Towards a Treaty on Business & Human Rights 

 Maysa Zorob, Business & Human Rights Resource Centre  

 

“for any Treaty to be effective it must pass three key tests: It must 1. meet 
the needs of vulnerable groups, 2. ensure effective access to remedy and 
justice, and 3. reinforce mandatory transparency and due diligence.” 

 

Half a decade has passed since in July 2014 the UN Human Rights Council first voted to begin 
negotiating a legally binding instrument to regulate, in international human rights law, the activities of 
transnational corporations and other business enterprises. The elements, scope, and substance of 
the Treaty have been subject to a healthy debate, which the Business & Human Rights Resource 
Centre has helped facilitate in our Debate the Treaty blog series. 

 

The ongoing discussion has been marked by several key milestones; the most recent of which is the 
release of the Revised Draft Treaty by the government of Ecuador in July 2019. This Draft will be 
discussed at the UN Intergovernmental Working Group in October. We have argued elsewhere that 
for any Treaty to be effective it must pass three key tests: It must 1. meet the needs of vulnerable 
groups, 2. ensure effective access to remedy and justice, and 3. reinforce mandatory transparency 
and due diligence. How does the Revised Draft Treaty measure up against this criteria compared to 
the ‘Zero Draft’ of 2018?  

 

Vulnerable Groups  

 

Since 2015 we have tracked almost 2,000 killings, beatings, threats and other forms of intimidation 
against human rights defenders working on business-related issues. This includes judicial harassment 
of defenders, who are increasingly subjected to Strategic Lawsuits against Public Participation 
(SLAPPs). Our latest research shows that between 2015 and 2018, 12 major oil, gas and mining 
companies and one industry association filed at least 24 SLAPPs against 71 defenders, seeking a 
combined total of US$ 904 million in damages. An effective Treaty must address these defenders’ 
needs; and the needs of others who are at heightened risk of vulnerability in companies’ operations 
and supply chains.  

 

The Revised Draft Treaty gives greater recognition and affords increased protection to human rights 
defenders, both in its preamble and in several operative provisions, and bears key improvements 
towards ensuring gender justice and to the protection of persons living under occupation and in other 
conflict-affected areas. The Treaty rightly acknowledges other at-risk groups such children, persons 
with disabilities, indigenous peoples, migrants, refugees, and internally displaced persons.  

 

Access to Remedy and Justice  

 

100 of the world’s largest companies received an average score of just 15% for their remedies and 
grievance mechanisms in the Corporate Human Rights Benchmark’s latest 2018 ranking. This 
indicates that most victims of corporate human rights abuse routinely do not have access to effective 
remedy and justice. The prevailing lack of remedial avenues is exacerbated when companies hide 
behind corporate structures to evade legal liability for the human rights impacts of their subsidiaries. 
An effective Treaty must therefore strengthen access to effective remedy and justice, both nationally 
and extraterritorially, piercing the ‘corporate veil’ that subsidiaries use to avoid justice.  

 

Perhaps one of the Revised Draft’s most compelling aspects is that it “rightly places its raison 
d’être on victims and their protection,” as Antonella Angelini notes. The strengthened provisions on 

https://www.business-humanrights.org/en/the-lengthy-journey-towards-a-treaty-on-business-human-rights
https://www.business-humanrights.org/en/the-lengthy-journey-towards-a-treaty-on-business-human-rights
https://www.business-humanrights.org/en/about-us/blog/debate-the-treaty
https://www.business-humanrights.org/en/new-business-and-human-rights-treaty-takes-shape
https://www.business-humanrights.org/en/bizhrds
https://www.business-humanrights.org/en/slow-progress-in-times-of-dynamic-change-feminist-perspectives-on-the-road-to-the-binding-treaty
https://www.business-humanrights.org/en/slow-progress-in-times-of-dynamic-change-feminist-perspectives-on-the-road-to-the-binding-treaty
https://www.corporatebenchmark.org/sites/default/files/documents/CHRBKeyFindings2018.pdf
https://www.business-humanrights.org/en/what-the-draft-treatys-definition-of-victim-means-for-access-to-remedy
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legal liability for enterprises have also been widely welcomed; including by Carlos Lopez who has 
highlighted their “enormous significance for the implementation of international criminal law and 
human rights law in relation to business enterprises.”  

 

On the other hand, many stakeholders have rightly criticised the Draft’s lack of clarity and specificity in 
key provisions, such as those relating to the reversal of the burden of proof and to civil liability. While 
the Revised Draft requires states to establish legal liability for complicity in certain (international) 
crimes, Prof. Doug Cassel has rightly argued that “nothing in the draft explicitly requires “civil liability” 
for businesses which are complicit in human rights violations committed by states.”  

 

Transparency and Due Diligence 

  

Many governments have recognised that voluntary measures – while important - are insufficient to 
ensure companies' respect for human rights. The failure of this approach has prompted the growing 
movement towards mandatory human rights due diligence at the national and regional levels. In 
Europe, France spearheaded the movement with its duty of vigilance law in 2017; other countries 
including Switzerland and Austria are considering similar initiatives. The Dutch Child Labour Due 
Diligence Law requires companies to determine whether child labour occurs in their supply chain; and 
civil society in Germany has just launched a campaign for legislation on human rights and 
environmental due diligence. Importantly, the Finnish Government - currently holder of the EU 
presidency - has committed to exploring mandatory human rights due diligence legislation and to 
raise it at EU level.  

 

The Treaty provides a key opportunity to accelerate and reinforce these trends, to ensure that 
companies take adequate action to prevent abuse. The Revised Draft includes important provisions 
requiring states to introduce legislation to make human rights due diligence mandatory and to oblige 
business to “take appropriate actions to prevent human rights violations or abuses in the context of its 
business activities.” While this is a particularly significant step in the right direction, advocates have 
gone further and called for more clarification of the relationship between the prevention and the 
remediation of human rights abuses. In her most recent commentary, Gabriela Quijano of Amnesty 
International suggests ways in which states can and must go beyond due diligence to prevent harm.  

 

Final Observations  

 

The Revised Treaty brings with it many improvements, some of which have been outlined above. Two 
additional improvements are worth noting: The widened scope of the Revised Draft applies to all 
businesses, transnational and local; and the preamble explicitly refers to the UN Guiding Principles on 
Business and Human Rights (UNGPs). This is an important affirmation of the complementarity of the 
treaty process with the UNGPs, which can and must reinforce each other as an international system 
that pursues genuine protection and remedy for victims.  

  

Some concerns remain to be addressed in the upcoming negotiations. These include the issues 
outlined above, and several others, including the Draft’s lack of recognition of direct human rights 
obligations by companies. With that said, there seems to be a consensus among lawyers, scholars 
and civil society that overall the Revised Draft is stronger than the ‘Zero Draft’, “both politically and 
substantially”. We are hopeful that the upcoming round of negotiations will be yet another step in the 
lengthy journey towards an effective treaty.  

https://www.cambridge.org/core/blog/2019/09/11/legal-liability-for-business-human-rights-abuses-under-the-revised-draft-of-a-treaty-on-business-and-human-rights/
https://www.cambridge.org/core/blog/2019/09/11/legal-liability-for-business-human-rights-abuses-under-the-revised-draft-of-a-treaty-on-business-and-human-rights/
https://www.business-humanrights.org/en/five-ways-the-new-draft-treaty-on-business-and-human-rights-can-be-strengthened?mc_cid=8bd5647dfc&mc_eid=%5bUNIQID%5d
https://www.business-humanrights.org/en/civil-society-organisations-launch-campaign-for-mandatory-human-rights-due-diligence-in-germany
https://www.business-humanrights.org/en/a-new-draft-business-and-human-rights-treaty-and-a-promising-direction-of-travel
https://www.cambridge.org/core/blog/2019/09/06/the-2019-draft-of-the-business-and-human-rights-treaty-nothing-left-to-improve/
https://www.cambridge.org/core/blog/2019/09/06/the-2019-draft-of-the-business-and-human-rights-treaty-nothing-left-to-improve/
https://www.business-humanrights.org/en/ecuador%E2%80%99s-revised-draft-treaty-getting-down-to-business
https://www.business-humanrights.org/en/ecuador%E2%80%99s-revised-draft-treaty-getting-down-to-business
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Legal Liability for Business Human Rights Abuses under the Revised Draft Treaty on 
Business and Human Rights 

Carlos Lopez, International Commission of Jurists  

“…the value of this article (Article 6.7 of the Revised Draft) is that it operates as an extension of the 
application to business corporations (legal entities) of a series of crimes  under international law.” 

 

The revised draft of an international treaty on the issue of business and human rights, released on 
16 July 2019, represents a huge step forward in relation to the so-called “zero draft” published in 
2018. Both this revised version and its predecessor “zero draft” were prepared by the chairperson 
of the Open-ended Intergovernmental Working Group (OEIGWG), a UN organ mandated by the UN 
Human Rights Council resolution 26/9 to elaborate such a legally binding instrument on business 
and human rights.  

 

The revised draft makes crucial choices that may constitute a turning point in the process. One 
significant change is the definition of the scope of the proposed treaty, which has been expanded to 
encompass all business enterprises, while still having a heightened focus on businesses with 
transnational activities.  Also of particular importance are new or revised provisions on prevention 
and due diligence that are in line with the UN Guiding Principles on Business and Human 
Rights (UNGP) and a comprehensive article on legal liability of business enterprises that reflects 
the progress that has emerged in international law and national practice. The revised draft also 
brings some novelties in the new articles on implementation (art 15) and settlement of disputes (art 
16). The present blog will focus on the provisions concerning legal liability and, in particular, those 
referring to legal liability for crimes under international law. 

 

Article 6 in itself represents a major development in the area of legal liability for business 
enterprises. While it preserves some of the “zero draft” provisions, most of it is new or a substantive 
redrafting of some of the zero draft’s provisions. The article aims at promoting a “comprehensive” 
system of legal liability for human rights abuses committed by business enterprises or with their 
participation. The article starts with a provision of broad reach:  

 

6.1 States Parties shall ensure that their domestic law provides for a comprehensive and adequate 
system of legal liability for human rights violations or abuses in the context of business activities, 
including those of transnational character 

 

The implementation of this provision, and others, will necessitate adequate guidance that can be 
provided, among other sources, by the monitoring body proposed under the treaty, since it is not 
evident what would constitute a “comprehensive and adequate system”. But one can easily 
envisage that this provision potentially encompasses a range of forms of civil, criminal and 
administrative liability. These would include various modalities of civil liability, including torts based 
on negligence, recklessness and strict liability and other forms of civil liability. However, the 
provision is not clear about who must be held liable for the violation or abuse; business enterprises 
themselves, or individuals, including when acting as agents of the State, and officers or employers 
of businesses, but provides the parameters in which the violations may occur: in the “context of 
business activities”. This may not be sufficiently clear for many, including some States, and the 
IGWG should consider to more clearly identify the abuses and the perpetrators that States are 
required to sanction. 

 

Article 6.6 posits a standard of legal responsibility of one company in relation to the harm caused 
by another company, no matter where the latter is located, when the former company controls or 
supervises the activities that caused the harm. This norm that would potentially cover the 
responsibility of parent companies in relation to subsidiaries’ wrongs, and similar situations, is 
seemingly limited by the reference to the “contractual relationship” between the two companies 

https://www.cambridge.org/core/blog/2019/09/11/legal-liability-for-business-human-rights-abuses-under-the-revised-draft-of-a-treaty-on-business-and-human-rights/
https://www.cambridge.org/core/blog/2019/09/11/legal-liability-for-business-human-rights-abuses-under-the-revised-draft-of-a-treaty-on-business-and-human-rights/
https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/OEIGWG_RevisedDraft_LBI.pdf
https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/Session3/DraftLBI.pdf
https://www.ohchr.org/EN/HRBodies/HRC/WGTransCorp/Pages/IGWGOnTNC.aspx
https://www.ihrb.org/pdf/G1408252.pdf
https://www.ohchr.org/documents/publications/GuidingprinciplesBusinesshr_eN.pdf
https://www.ohchr.org/documents/publications/GuidingprinciplesBusinesshr_eN.pdf
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involved. Although article 1 defines the term “contractual relationship” very broadly, almost covering 
all possible commercial relationships, it is unclear why this latter term was not chosen instead.  

However, it is Article 6.7 that stands out for its potential impact and significance for international 
law. The article focuses on the legal responsibility of business enterprises (as legal entities) and 
reparations for victims in relation to a special category of human rights violations known as crimes 
under international law, and it would be the first formulation of this kind in international law 
instruments. The only contemporaneous parallel development is the current draft Convention on 
Crimes Humanity, prepared by the International Law Commission, which is however confined only 
to these crimes, and – at the regional level- the Malabo Protocol that grants the African court 
jurisdiction over a series of corporate crimes. But the present revised treaty has a much broader 
reach. It reads: 

 

“6.7 Subject to their domestic law, State Parties shall ensure that their domestic legislation provides 
for criminal, civil or administrative liability of legal persons for the following offences. 

• War crimes, crimes against humanity and genocide as defined in articles 6, 7 and 8 of the 
Rome Statute for the International Criminal Court; 

• Torture, cruel, inhuman or degrading treatment, as defined in article 1 of the UN Convention 
against Torture and other cruel, inhuman or degrading treatment or punishment; 

• enforced disappearance, as defined in articles 7 and 25 of the International Convention for the 
Protection of All Persons from Enforced Disappearance; 

• extrajudicial execution, as defined in Principle 1 of the Principles on the Effective Prevention 
and Investigation of Extra-Legal, Arbitrary and Summary Executions;  

• Forced labour as defined in article 2.1 of the ILO Forced Labour Convention 1930 and article 
1 of the Abolition of Forced Labour Convention 1957; 

• The use of child soldiers, as defined in article 3 of the Convention on the Prohibition and 
Immediate Action for the Elimination of the Worst Forms of Child Labour 1999 

• Forced eviction, as defined in the Basic Principles and Guidelines on Development based 
evictions and displacement; 

• slavery and slavery-like offences,  

• Forced displacement of people,  

• Human Trafficking, including sexual exploitation, 

• Sexual and gender-based violence.” 

 

The following paragraph requires that domestic law provide legal liability for “acts that constitute 
attempt, participation or complicity in a criminal offence…”, thereby covering the main recognized 
modalities of involvement in crimes by business enterprises, including complicity with violations 
committed by States. 

 

Quite apart from the need to complete the definitions of listed offences (there are some offences 
such as “slavery” that are listed without definition), the value of this article is that it operates as an 
extension of the application to business corporations (legal entities) of a series of crimes under 
international law: States are required to act to enact in their national law legal liability for legal 
entities for the commission of the listed offences, (as a minimum). This provision is a welcome 
addition to the draft treaty. A series of offences catalogued as crimes under international law or for 
which international law requires criminalization require separate treatment in the treaty, given their 
special gravity. They could not simply be comprised under the broadly framed violations or abuses 
for which article 6.1 mandates a comprehensive legal liability system that could possibly include 
civil, administrative and criminal sanctions.  

 

Article 6.7 refers to the legal responsibility of business legal persons for some of the atrocities 
commonly known as crimes under international law. A number of States, such as France, already 

http://legal.un.org/docs/?symbol=A/CN.4/L.935
http://legal.un.org/docs/?symbol=A/CN.4/L.935
https://au.int/en/treaties/protocol-amendments-protocol-statute-african-court-justice-and-human-rights
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have legislation recognizing criminal responsibility of corporations for the commission of such 
crimes, but other States do not recognize in their legal systems such form of responsibility at all and 
apply international criminal law only to individuals or natural persons. Further, several states, 
including the Russian Federation and Argentina have made clear, in past sessions of the OEGWG, 
their opposition to formulations that would require them to adopt legal criminal liability for business 
enterprises. In this context, the new revised draft treaty proposes a flexible approach to give States 
the choice between criminal, civil or administrative liability even for the most serious crimes. By 
doing so, it follows the path of the Optional Protocol to the Convention on the Rights of the Child on 
the sale of children and child pornography, which also adopts a similar flexible approach. However, 
the wording of the revised draft article 6.7 departs from the formula used in the Optional Protocol 
(and even from the new draft Convention on Crimes against Humanity). It would be important that 
this is corrected in future drafts to ensure consistency of approach across international instruments. 

Practice shows that in the implementation of this flexible approach States tend to enact criminal 
liability or an equivalent form when serious offences are at stake, or at least, to apply the most 
severe sanctions against the culprits, to reflect the serious nature of the offence committed.  

 

However, to give it full meaning and differentiate this paragraph from others in the same article 6, it 
would be important to link it to a provision on sanctions commensurate to the gravity of the 
offences. At present, the text of article 6.7 is not clearly and immediately linked to a clause 
providing for sanctions or penalties commensurate with the gravity of the offences (which appears 
in 6.4 in a way that seems to relate to the whole article 6 and not especially to art 6.7 where it is 
most necessary). However, it will be argued that what distinguishes the offences identified from 
other violations, abuses and wrongful conduct is that they are of such level of gravity that criminal 
sanction is compulsory; indeed this is why they are identified as crimes under international law.  To 
impose merely civil or administrative liability arguably undercuts this characterization.  So there 
may need to be some revision to address this concern. 

 

In this regard and despite the fact that States practice tend to enact some form of criminal liability, it 
would be important to rethink the approach adopted in the revised draft and consider other clearer 
and stronger options, instead of giving so much leeway to States to choose between civil, criminal 
or administrative liability for such serious crimes that normally require criminal sanctions. The 
OEGWG could do well by looking to the example of the Council of Europe Recommendation on 
Business and Human Rights (CM/Rec (2016) para. 44) which calls for criminal liability or “its 
equivalent”. This would better reflect and underscore the nature and gravity of the listed crimes 
under international law.  

 

The list of human rights violations provided in article 6 comprises violations that are prohibited 
under customary international law, others under treaty law or in both. But the revised draft does not 
affect in any way the status under international law of those serious violations. The only thing the 
revised draft treaty does is to require that national law attaches a penalty of criminal nature to the 
commission of those acts by legal persons.  

 

Article 6 will surely generate some controversy in relation to the list of offences included, their 
definitions, or even the convenience of having a separate provision for serious offences, but its 
inclusion is important to ensure special obligations in respect of the most serious forms of wrongful 
conduct, identified here as the category of violations known as crimes under international law which 
require criminalization in domestic law. It will also be useful to guide States that already recognize 
the criminal liability of legal entities such as business corporations, to expand the list of criminal 
offences attributable to those entities, without prejudice to national legislation that is more 
comprehensive. In this regard, this treaty provides a minimum threshold, and each State may 
decide on the upper limits of its laws. 

 

Conclusion 

 

https://www.ohchr.org/EN/ProfessionalInterest/Pages/OPSCCRC.aspx
https://www.ohchr.org/EN/ProfessionalInterest/Pages/OPSCCRC.aspx
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The revised draft treaty is clearly a welcome and crucial step forward in the process of establishing 
a legally binding instrument in the field of business and human rights, overcoming most of the most 
serious – or even the less serious- objections relating to the scope of the treaty and its 
complementary character in relation to other instruments. The provisions on legal liability for 
enterprises have an enormous significance for the implementation of international criminal law and 
human rights law in relation to business enterprises. However, there are still many aspects of this 
provision and of the treaty that require revision during the process of negotiation. To this effect, it 
will be vital that largest possible number of States participate in the next session of the IGWG next 
October in Geneva, Switzerland. 
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A New Draft Business and Human Rights Treaty and a Promising Direction of Travel 

 Gabriela Quijano, Amnesty International 

 

“…it is not clear whether a parent company would be liable for the human 
rights harms caused or contributed to by a subsidiary.” 

 

On 16 July 2019 the Open-ended intergovernmental working group on transnational corporations and 
other business enterprises with respect to human rights published a revised draft treaty on business 
and human rights. This is the second draft published by the intergovernmental working group and 
already a significant improvement over the first one, published in 2018. 

 

Some of the positives 

 

A key improvement in the current draft treaty on business and human rights is the greater recognition 
given, and protection afforded, to human rights defenders. This is reflected in the preamble and a few 
operative provisions. Provisions on the right to remedy and rights of victims as well as corporate civil 
and criminal liability continue to be prominent, and rightly so. They are core to this treaty. 

 

The elimination of “for profit” from the definition of “business activities” in Article 1.3 is another 
significant improvement. This means that a broader range of economic activity is now subject to 
regulation under the treaty, most importantly that of certain state-owned enterprises whose activities 
are typically not characterised as profit-seeking. 

 

Particularly significant is the articulation in Article 5.1 of an express duty of the State to regulate and, 
more specifically, to impose on business actors a legal duty to respect human rights and prevent 
human rights abuses. This is important because, unlike the 2018 draft, all subsequent due diligence 
provisions are now clearly premised on the underlying duty, and goal, of preventing harm. 

 

The focus on prevention is reinforced in Article 5.2b by the articulation of a corporate duty to “take 
appropriate actions to prevent”. The articulation of a liability standard based on a “failure to prevent” 
harm by certain third parties is consistent with this approach and another very positive development. 

 

The new scope: substantively and politically wise 

 

The proposed new scope of the treaty on both transnational and domestic business activities will 
prove controversial. States who had so far opposed the treaty because of its narrow focus on 
transnational corporations or activities should now be satisfied and come to the table. However, those 
who advocated for a narrower scope will be dissatisfied. Regardless of where one stands on this 
issue, the drafting process revealed – if anything - that operationalising the narrower approach 
through provisions that looked at all workable and fair was a massive challenge. 

 

The proposed new scope does two things. On the one hand, it reaffirms existing duties of states in 
relation to domestic companies or activities within their territories. In this sense, it does nothing more 
than confirm existing duties in relation to the activities of non-state actors. It does, however, give 
some specificity and actual content to those duties. 

  

On the other hand, it does what many advocating for a treaty always sought to achieve: it creates new 
obligations to regulate the activities of transnational corporations and ensure cross-border 
accountability and remedy. This is a tremendous added value of the treaty of which civil society 

https://www.business-humanrights.org/en/a-new-draft-business-and-human-rights-treaty-and-a-promising-direction-of-travel
https://www.business-humanrights.org/en/a-new-draft-business-and-human-rights-treaty-and-a-promising-direction-of-travel
https://www.ohchr.org/en/hrbodies/hrc/wgtranscorp/pages/igwgontnc.aspx
https://www.ohchr.org/en/hrbodies/hrc/wgtranscorp/pages/igwgontnc.aspx
https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/OEIGWG_RevisedDraft_LBI.pdf
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should not lose sight. These are the provisions that will fill the gaps in the international normative 
framework, and advance international law. 

 

From a purely pragmatic and political perspective, this broad approach should help bring many 
reluctant states to the table, or at least no longer provide them with an excuse not to engage. 

 

The balance between prevention and remediation: a work in progress 

 

There continues to be an imbalance in the current draft between measures to prevent versus 
measures to redress harm. The current Article 5 on prevention is almost entirely dedicated to 
corporate due diligence, but due diligence is not the only means of ensuring prevention, and there is 
plenty more a state can and must do to prevent harm in the context of business activity. 

 

A new article, or new provisions within current Article 5, should address critical procedural rights that 
enable individuals and communities to defend their rights in the context of business activity - such as 
participation in decision making, meaningful consultation and the Free, Prior and Informed Consent of 
Indigenous Peoples. 

 

While the need for consultation has been given some attention, it has been left entirely within the 
realm of corporate due diligence. Indigenous Peoples’ rights have now also been mentioned, but the 
text refers to Consultation instead of Consent, watering down international standards. 

 

The treaty should also include, or significantly strengthen, provisions concerning access to 
information and the availability of injunctive and other precautionary measures, all of which are 
essential to preventing harm. 

 

The risk of entrenching an absent state  

 

The current draft does not articulate clear obligations of the state to respect and protect human rights 
in the context of business activity, many of which would also be conducive to preventing harm. 

 

As expressed above, the current draft places significant attention on remediation, and rightly so, but 
the state cannot rely purely on a liability regime that places the burden on victims. It must take a 
proactive role in enforcement and prevention in all those areas where the state directly facilitates, 
encourages or shapes business activity. 

 

The opportunity for the state to properly control and prevent abuses in these spheres is enormous. 
Take, for example, the role of the state in approving environmental and social impact assessments 
and allowing certain activities, such as mining, to go ahead; in financing high-risk projects abroad 
through its export credit and insurance agencies; in licensing products, such as arms or surveillance 
technology, for export; in procuring products or services. Future iterations of the draft treaty should 
articulate the duties of the state to respect and prevent human rights violations in these contexts. 

 

Scope of corporate responsibilities and liability: Inexplicably limited 

 

Principle 17(a) of the UN Guiding Principles on Business and Human Rights (UNGPs) extends a 
company’s due diligence responsibilities beyond the adverse impacts of its own activities to also 
include those “which may be directly linked to its operations, product or services by its business 
relationships”. Here, the “directly linked” element is critical, the nature of the business relationship less 
so. 

https://www.ohchr.org/documents/publications/GuidingprinciplesBusinesshr_eN.pdf
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Inexplicably, the draft treaty limits the scope of a company’s due diligence to activities “under their 
contractual relationships”. This is overly restrictive, and would leave important relationships, such as 
suppliers (or buyers) two or more tiers removed from the company, outside the scope of its due 
diligence duties. 

 

Depending on how “contractual” is to be interpreted under the treaty, this could also leave 
subsidiaries out of the scope of a parent company’s due diligence duties - an outcome I doubt the 
drafters intended. While I would advocate for departures from existing soft law standards that push 
the boundaries of protection further, the current draft deviates from the UNGPs in a way that lessens, 
rather than augment, protections. 

 

The current draft also overly restricts the scope of a company’s liability for the harms caused or 
contributed to by others, by requiring the existence of a contractual relationship between the two. 
Again, depending on how “contractual” is interpreted, it is not clear whether a parent company would 
be liable for the human rights harms caused or contributed to by a subsidiary. It is clear, however, that 
relationships of factual control or dominance not underpinned by contract would be left out. 

 

All of that said, the current draft is a considerable improvement from the first, and the direction of 
travel is clearly positive. One can begin to envisage the strong and effective instrument that this can 
one day be. With the broadening of the scope to all business activities and a clearer, tidier draft to 
work from, the forthcoming negotiations should see a much larger number of states participate and be 
the most substantive yet. 
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Revised Draft UN Treaty on Business and Human Rights: A Few Steps Forward, a 
Few Uanswered Questions 

Isedua Oribhabor, Access Now  

“This treaty is a recognition by the international community that corporate impunity for 
human rights abuses must end.” 

 

Last year the world watched in surprise as newspaper investigations revealed how data analytics 
company Cambridge Analytica gained access to the personal information of 50 million people through 
Facebook, and used the information to advertise to micro-targeted voters, violating people’s privacy 
on a massive scale. 
 

By this means, Cambridge Analytica was able to influence high profile elections including the 
2016 US presidential election. Though Facebook and Cambridge Analytica have since been fined for 
this massive misuse of data - most recently Facebook’s $5 billion fine from the US Federal Trade 
Commission - this demonstrates the huge impact companies can have on human rights, and the lack 
of proper mechanisms to hold them accountable. 

 

In a post earlier this year, Access Now discussed the significance of the first draft of the legally 
binding treaty, or ‘Zero Draft’, published by the UN working group on transnational corporations as an 
important step in corporate accountability. Coming seven years after the UN Guiding Principles on 
Business and Human Rights were unanimously endorsed by the Human Rights Council, this treaty is 
a recognition by the international community that corporate impunity for human rights abuses must 
end. 

 

Steps forward 

 

On July 16, the UN working group released a revised draft of the treaty which overall appears to be a 
step in the right direction. A marked difference between the Zero Draft and the Revised Draft is the 
explicit reference the Revised Draft makes to the Guiding Principles in its preamble. 

 

This change is significant because the Guiding Principles have received support from both the public 
and private sectors alike, and continue to be implemented. By acknowledging the principles, the treaty 
drafters are indicating that there is room to build upon the work that has already been done – and this 
new project is a complement, not a replacement.  

 

Another significant step forward is the widening of the scope of the treaty. All companies can impact 
human rights, but the Zero Draft's limited scope of application to "business activities of a transnational 
character” would have held domestic and transnational companies to different standards. 

 

The Revised Draft widens the scope to include “all business activities” (Art. 3.1) and describes 
business activities of a transnational character to include, among others, activities carried out in one 
state that have a substantial effect in another state (Art. 3.2). Though this does not cover purely 
domestic companies undertaking purely domestic activities, it does cover domestic companies that 
have transnational effects, which is an improvement.  

 

The scope has also been widened to ensure that state-owned or controlled companies would also be 
held accountable under the treaty. The Zero Draft defined business activities of a transnational 
character as those that included "for-profit economic activity”, potentially excluding state-owned or 
controlled companies which may operate for purposes other than profit. 

The Revised Draft, however, expands the definition to mean “any economic activity” (Art. 1.3). This 
was a key point in our recommendations to the drafting body, as state-controlled businesses, 

https://www.business-humanrights.org/en/revised-draft-un-treaty-on-business-and-human-rights-a-few-steps-forward-a-few-unanswered-questions
https://www.business-humanrights.org/en/revised-draft-un-treaty-on-business-and-human-rights-a-few-steps-forward-a-few-unanswered-questions
https://www.business-humanrights.org/en/revised-draft-un-treaty-on-business-and-human-rights-a-few-steps-forward-a-few-unanswered-questions
https://www.accessnow.org/its-not-a-bug-its-a-feature-how-cambridge-analytica-demonstrates-the-desperate-need-for-data-protection/
https://www.nytimes.com/2018/03/17/us/politics/cambridge-analytica-trump-campaign.html
https://www.accessnow.org/too-little-too-late-the-ftc-facebook-fine-highlights-the-need-for-strong-data-protection-laws-in-the-u-s/
https://www.accessnow.org/four-years-to-a-first-draft-slow-progress-toward-treaty-to-bind-companies/
https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/Session3/DraftLBI.pdf
https://www.ohchr.org/en/hrbodies/hrc/wgtranscorp/pages/igwgontnc.aspx
https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/OEIGWG_RevisedDraft_LBI.pdf
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including telecommunications companies with full or partial state ownership, often appear the most 
reluctant to respect user rights. 

 

Finally, it is an improvement that the language potentially exempting small and medium-sized 
enterprises (SMEs) from due diligence reporting requirements has been changed in the Revised 
Draft. The Zero Draft allowed states to “exempt certain small and medium-sized undertakings from 
the purview of [due diligence] obligations”. 

 

This could have exempted companies such as Cambridge Analytica and NSO Group from due 
diligence obligations - companies which more than ever need to be transparent about how their 
business practices are affecting human rights. 

  

In a positive development, the Revised Draft permits states to provide SMEs with “incentives and 
other measures to facilitate compliance with [due diligence] requirements” (Art. 5.6). Though this new 
language is quite vague, it at least indicates that SMEs will still be expected to conduct due diligence - 
and that's a step forward. 

 

Unanswered questions 

 

The biggest question left open relates to remedy: the Revised Draft states its purpose to “ensure 
effective access to justice and remedy for victims” and yet, like the Zero Draft, it fails to provide a 
clear, effective path to remedy. Again, it appears to rely on state-level implementation as a 
mechanism for remedy, without providing an international remedial mechanism. 

A major strength of this treaty is its recognition of the international nature of business-related harms. It 
should therefore provide an effective international remedial mechanism alongside that recognition. 

 

This would not be a novelty, as there already exist complex, active systems of international arbitration 
and dispute settlement. Most of them prioritize the interests of powerful companies and states. But 
with the right processes and orientation, a combination of state-level and global governance 
mechanisms could ensure the effective access to justice and remedy the treaty promises to provide - 
for people. 

 

Another issue the Revised Draft fails to properly address is that of the state-business relationship. 
The Guiding Principles make it clear that states are the primary duty-bearers under international law 
and as such should "promote respect for human rights by business enterprises with which they 
conduct commercial transactions” (Principle 6). 

 

This recognized state responsibility is not reflected in the Revised Draft. As States contract for 
services by companies, particularly for those in the tech sector, those states are in a position to 
ensure that their business transactions respect human rights from the outset.  

 

Finally, stakeholders need to participate throughout the treaty process. As the Revised Draft has 
shown, real progress can be made. It is therefore important that civil society organizations from 
across the board make their voices heard to ensure that the states participating in the process hear 
our concerns and take them into account to create a truly effective treaty. 

 

A global instrument must be tuned to the voices of our diverse communities; only this will put in place 
the necessary protections of our human rights. 

 

Keeping Perspective- Article 30 Commentary on the Revised Draft of the proposed 

https://www.accessnow.org/four-years-to-a-first-draft-slow-progress-toward-treaty-to-bind-companies/
https://www.businessinsider.com/nso-boasted-it-can-hack-apple-google-amazon-cloud-servers-2019-7
https://www.accessnow.org/isds-the-trojan-horse-clause-giving-more-power-to-companies/
https://www.business-humanrights.org/en/keeping-perspective-article-30-commentary-on-the-revised-draft-of-the-proposed-bhr-treaty
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BHR Treaty 

 Dr. Matthew Mullen, Article 30 

 

“Waiting for the treaty to come into force would be a mistake. The time to act 
is now.” 

 

Building on the ‘Zero-Draft’ treaty released in mid-2018, the Open-ended Intergovernmental 
Working Group on transnational corporations and other business enterprises released a revised 
draft of a proposed binding treaty on business and human rights on 16 July 2019. This draft will 
serve as the bases for discussions during the 5th session of the Working Group scheduled for 14-
18 October 2019 in Geneva. 

 

The Revised Draft of the Legally Binding Instrument to Regulate, in International Human Rights 
Law, the Activities of Transnational Corporations and Other Business Enterprises features 
welcome improvements, but also gaps and shortcomings. Regardless, it is important to keep this 
in perspective and look beyond the proposed BHR treaty. Waiting for the treaty to come into force 
would be a mistake. The time to act is now.   

 

A treaty on business and human rights would be game-changing as it would move the field beyond 
the constraints of a soft-law regime. However, the UN Guiding Principles on Business and Human 
Rights (UNGPs) already provide plentiful basis for taking action and tackling vexing issues. Much 
progress can be made without a BHR treaty, and efforts must be made to do so. 

 

Alignment with the UNGPs is a must for any state or business enterprise that champions human 
rights, responsible business conduct, sustainability, and the Sustainable Development Goals. 
Ultimately, the business and human rights agenda is about reckoning with salient risks and issues, 
preventing predatory or otherwise harmful conduct, and putting people in a position to protect 
themselves and others. These are undertakings for today, not someday. 

 

Stakeholders who are preparing for the discussions in October may take interest in the final three 
chapters of Navigating a New Era of Business and Human Rights, Article 30’s recently released 
flagship publication. The section “A New Era of Accountability: Towards a BHR Treaty?” includes 
useful and pertinent perspectives from leading thinkers on the subject.  

 

p. 204. Experimentalist Global Governance and the Case for a Framework Convention based on 
the UN Guiding Principles on Business and Human Rights, Dr. Claire Methven O’Brien 

p. 214. Extraterritorial Obligations of States in the Business and Human Rights Context , Dr. 
Humberto Cantü Rivera 

p. 221. An Interview with Prof. Surya Deva 

 

Welcome improvements 

 

Welcome expansion of scope. Article 3.1 (Scope) expands the draft treaty’s scope of coverage 
from "any business activities of a transnational character" to ''all business activities, including 
particularly but not limited to those of a transnational character". This is a critical shift as it makes 
the treaty a more effective tool for tackling local procurement, localized risks, PPPs and SMEs. 
Still, note that 3.1 does pose conditions – ‘except as stated otherwise’ and ‘substantial effect’ – 
that may block the kind of universal coverage and accountability that is necessary to confront 
these issues. Nonetheless, as many expert commentaries, such as Nadia Bernaz’ Clearer, 

https://www.business-humanrights.org/en/keeping-perspective-article-30-commentary-on-the-revised-draft-of-the-proposed-bhr-treaty
https://www.business-humanrights.org/en/keeping-perspective-article-30-commentary-on-the-revised-draft-of-the-proposed-bhr-treaty
https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/OEIGWG_RevisedDraft_LBI.pdf
https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/OEIGWG_RevisedDraft_LBI.pdf
https://article30.org/a-new-era/
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Stronger, Better? – Unpacking the 2019 Draft Business and Human Rights Treaty, note, this 
expansion of scope is one of many important steps in the right direction. 

 

Welcome language around human rights victims and defenders. Articles like 4.9. (under Article 4. 
Rights of Victims) aptly stress the role of human rights defenders and the need to protect them: 
“State Parties shall take adequate and effective measures to guarantee a safe and enabling 
environment for persons, groups and organizations that promote and defend human rights and the 
environment, so that they are able to act free from threat, restriction and insecurity.” Such a 
standard can act as a rallying cry against apathy. 

 

A Notable Gap 

 

A gap in Article 5 (Prevention). Article 5 outlines the expectations that states are to impose on 
business enterprises under the rubric of human rights due diligence. The list is straight forward: 
locate salient human rights risks and issues, strategize around those, continuously monitor impact, 
publicly communicate evolving plans and performance. Article 5.3 goes on to specify some of the 
‘what’ and ‘how’ around these measures. 

 

However, the language in the existing draft does not explicitly state that business enterprises must 
formally embed measures across the business enterprise or manage their performance in any 
specific way. This is a step backwards from the UNGPs, which, by prescribing a human rights 
statement of policy, calls upon business enterprises to disclose some type of human rights 
strategy or blueprint. Human rights policies allow stakeholders to assess whether a business 
enterprise has taken appropriate and effective action. Such policies also serve to prevent human 
rights due diligence from becoming a haphazard, arbitrary, or endlessly selective exercise. Gaps 
of this kind fail to challenge the status quo of apathy and selectivity around whether and how 
business enterprises manage and report on their human rights performance. 

 

http://rightsasusual.com/?p=1339
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Slow Progress in Times of Dynamic Change? Feminist Perspectives on the Road to the 
Binding Treaty 

 Felogene Anumo, AWID (member of Feminists for a Binding Treaty) 

 

“A legally binding treaty holds the promise of advancing feminist demands 
for an economic system that does not increase inequalities... 

 

The release of the revised draft of a legally binding treaty and accompanying efforts to address 
significant gaps in the regulation of transnational corporations and other business enterprises with 
respect to human rights speaks to a vital struggle of our time: ending corporate impunity! However, to 
ensure that the binding treaty achieves its full potential, the instrument must have critical power 
analysis at its core, taking into account the lived realities of women, girls and gender non-conforming 
persons. 

 

This year, 2019, we have witnessed one of the largest environmental protests led by children under 
the banner #YouthStrike4Climate joining worldwide campaigns highlighting the climate crisis. As 
global mobilization demanding political action on climate justice is on the rise, the voices of those 
often at the frontlines of defending land and territory continue to be silenced, delegitimized and 
repressed. In fact, so bold are these forces that in a rather unfortunate state of events, Victoria Tauli-
Corpuz, the United Special Rapporteur on Indigenous Rights, was listed as a suspected terrorist by 
the administration of Philippines President Rodrigo Duterte. Her name features alongside 
approximately 600 people that the government wants to be declared as terrorists. 

 

According to  recently launched Global Witness report, Enemies of the State?, the Philippines was 
reported as the country with the highest number of deaths of defenders, with at least 30 rights 
defenders murdered in 2018, figures that could be conservative owing to the number of cases that go 
unreported.  The report documents 164 killings of defenders from across the world fighting to protect 
their land and territories from destructive industries like mining, logging and agribusiness. 

 

It is against this backdrop, that the highly anticipated revised text of the draft treaty was released. This 
revision from the Zero draft, is the culmination of efforts of consultations and inputs from various 
actors including more than 94 States and 400 civil society organizations who were present for the 
first-ever negotiations of a binding treaty to regulate the activities of transnational corporations and 
other business enterprises (TNCs-OBEs) at the 4thsession of the Intergovernmental Working Group 
(IGWG) held in October 2018. 

 

For three years now, #Feminists4BindingTreaty Coalition, a feminist collective movement, has pushed 
for the inclusion of a gender perspective in the Treaty process. Coalition members’ work has been 
driven and informed by the lived experiences of women human rights defenders (WHRDs) and the 
stark reality that approximately three human rights defenders lose their lives each week in defense of 
their land  and their territories. If the protections afforded by the status of the United Nations Special 
Rapporteur were not enough to stop Victoria Tauli-Corpuz from being threatened as described above, 
it can only be imagined what ‘ordinary’ women defending lands and territories face every day. 

 

In the lead up to, and during the October 2018 sessions, the Feminists for a Binding Treaty coalition 
articulated its visions advancing the need to incorporate a gender perspective where ‘advancing 
gender justice not paying special attention.’ In this, we emphasized that a gender perspective is not 
about treating women as a ‘vulnerable group’ requiring ‘special attention’  

 

 

https://www.business-humanrights.org/en/slow-progress-in-times-of-dynamic-change-feminist-perspectives-on-the-road-to-the-binding-treaty
https://www.business-humanrights.org/en/slow-progress-in-times-of-dynamic-change-feminist-perspectives-on-the-road-to-the-binding-treaty
https://theintercept.com/2019/07/30/criminalization-environmental-activists-global-witness-report/
https://www.globalwitness.org/documents/19766/Enemies_of_the_State.pdf
https://www.globalwitness.org/documents/19766/Enemies_of_the_State.pdf
https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/OEIGWG_RevisedDraft_LBI.pdf
https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/Session3/DraftLBI.pdf
http://ap.ohchr.org/documents/dpage_e.aspx?si=A/HRC/40/48
http://ap.ohchr.org/documents/dpage_e.aspx?si=A/HRC/40/48
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https://www.globalwitness.org/en/campaigns/environmental-activists/enemies-state/
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Recommendations on Content 

Notable efforts to incorporate language in the revised text that acknowledges the gender-specific 
impacts of corporate abuse, include, for example, the Preamble: ‘Recognizing the distinctive and 
disproportionate impact of certain business-related human rights abuses on women and girls, 
children, indigenous peoples, persons with disabilities, migrants and refugees, and the need for a 
perspective that takes into account their specific circumstances and vulnerabilities [emphasis added].’ 

 

While welcoming the highlighted additions below, there is an opportunity to further strengthen the 
following sections, informed by comprehensive feminist analysis and elaborate recommendations in 
the joint brief, ‘Women's Rights Beyond The Business Case: Ensuring Corporate Accountability’ by 
Feminists for Binding Treaty Coalition. 

 

In Article 4, which speaks to the ‘Rights of Victims,’ there is inclusion of language that ensures, 
‘[v]ictims shall have the right to benefit from special consideration and care to avoid re-victimization in 
the course of proceedings for access to justice and remedies, including through appropriate protective 
and support services that ensures substantive gender equality and equal and fair access to 
justice [emphasis added].’  

 

Furthermore, is the recognition of the risks, threats and various forms of discrimination that WHRDs, 
particularly at community level, face while challenging corporate power. This article recommends that 
State Parties ‘take adequate and effective measures to guarantee a safe and enabling environment 
for persons, groups and organizations that promote and defend human rights and the environment, so 
that they are able to act free from threat, restriction and insecurity [emphasis added].’ 

 

This section can be strengthened by highlighting that such measures should take into account 
the gender-specific and other identity-based risks to and impacts on women human rights 
defenders, and those in their care, and include allocation of resources for holistic protection 
as it is understood by defenders themselves. The multiple and often intersecting forms of 
discrimination should be properly recognised and addressed, such as those experienced by 
indigenous, +LGBTQI, and migrant and refugee women. 

 

In Article 5, focusing on ‘Prevention,’ we particularly welcome the recognition of the ‘ILO 190 
Convention concerning the elimination of violence and harassment in the world of work.’ This Article 
further recognizes ‘[s]pecial attention to those facing heightened risks of violations of human rights 
within the context of business activities, such as women […]’ and that ‘[c]onsultations with indigenous 
peoples will be undertaken in accordance with the internationally agreed standards of free, prior and 
informed consultations, as applicable.’ 

Moreover, we embrace the introduction of language that calls for periodic reporting ‘on human rights, 
environment and labour standards concerning the conduct of their business activities, including those 
of their contractual relationships’and the recognition of ‘human rights due diligence requirements.’ 

 

-       Effective prevention crucially depends on the incorporation of a gender justice approach. This 
section can be further strengthened by explicitly stating that gender impact assessments shall be 
conducted by an independent entity chosen by or agreed upon amongst the communities and the 
women from whom information will be gathered, in a process of free, prior and informed consent 
(FPIC). 

 

-       As pertains to periodic reporting, this should include timely gender-disaggregated and other 
gender relevant data so as to make visible the disproportionate effects of business-related human 
rights violations and abuses on women, girls, trans and gender non-conforming persons. 

 

Finally, in addressing barriers to justice, the revised text makes a recommendation that would seek to 

https://actionaid.org/sites/default/files/fem4bt_2018_-_womens_rights_beyond_the_business_case.pdf
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overcome financial barriers by stating that, ‘[i]n no case, shall victims that have been granted the 
appropriate remedy to redress the violation, be required to reimburse any legal expenses of the other 
party to the claim.’ 

 

-       The treaty should go even further by recognizing the additional forms of discrimination and 
barriers faced by women and marginalized groups seeking remedy and pursuing justice. Economic 
barriers are just one among the many hurdles that often make justice out of reach for women, girls 
and gender non-conforming persons. This section can be strengthened by making recommendations 
to remove gender-specific barriers, that are upheld by patriarchal social structures and power 
relations, such as linguistic, cultural and even physical barriers to accessing justice. In 
addition, the treaty should compel states to take appropriate measures to transform institutional 
structures, discriminatory laws and social practices that undermine participation and access 
to justice of women and affected communities. 

 

What Next? A Feminist Binding Treaty 

So far, the energy and presence of massive civil society mobilization and social movements has 
underscored the timeliness and importance of the treaty and speaks to the progress achieved thus 
far. Going forward, it is crucial that governments that champion gender equality and rights and allied 
progressive States engage with the substance and content of the negotiations, and in this ensure that 
the comprehensive suggestions by feminist contributors are meaningfully integrated. 

 

While no single instrument is capable of fixing corporate impunity that is rooted in capitalism and 
neoliberalism, a legally binding treaty holds the promise of advancing feminist demands for an 
economic system that does not increase inequalities and puts an end to the commodification and 
exploitation of our bodies, territories and natural world for profit. These feminist demands for systemic 
change have to be transformative and the commitment to this change must be visible as we prepare 
for yet another round of negotiations in October 2019. 

Aluta continua! 
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Ecuador’s Revised Draft Treaty: Getting Down to Business  

Doug Cassel, University of Notre Dame  

 

"Substantively and diplomatically, the new draft is an enormous improvement 
over the “zero draft” released a year earlier." 

 

The release of Ecuador’s revised draft in July marks a qualitatively new phase in the now five-years-
long negotiations over a draft United Nations treaty on business and human rights.  Substantively and 
diplomatically, the new draft is an enormous improvement over the “zero draft” released a year earlier. 

 

Although further refinements are needed, the new draft is both substantively serious and 
diplomatically plausible.  There is no longer any substantive justification for States committed to 
human rights to hold back from actively participating in the negotiations, which will resume in Geneva 
in October. 

 

As noted in excellent commentaries elsewhere by Carlos Lopez, Nadia Bernaz, and Hogan Lovells, 
the new draft makes at least three major improvements over the zero draft: (1) it covers all business 
corporations regardless of whether they are transnational or local, (2) its preamble and certain 
provisions are expressly consistent with the UN Guiding Principles on Business and Human Rights 
(UNGPs), and (3) it is more well-drafted and structured as a legal and technical document. 

 

Until now, the European Union and a number of national governments have sharply criticized 
Ecuador’s proposals for the “elements” of a treaty, as well as its zero draft, largely on the same three 
grounds: (1) they applied only to “transnational” companies or business activities, (2) they ignored and 
were in some respects inconsistent with the UNGPs, and (3) they were poorly drafted from a technical 
point of view. 

 

The revised draft makes clear that Ecuador has listened.  It bespeaks a commitment to present a 
document that deserves to be taken seriously. Of course, there are no guarantees of ultimate 
success.  The field of business and human rights is sharply contested. Some powerful business 
interests (not all) will wish to thwart any legally binding treaty. Some States will resist, whether for 
reasons of State or ideology or because of business pressures.   

 

But we have known these realities since the beginning. What is new is that we now have a patently 
respectable basis for negotiation. If the negotiations eventually fail to produce a treaty, or if a treaty is 
adopted but then not joined by a meaningful number and range of States, that result will be for 
reasons other than the lack of a reasonable text for the negotiations.  

 

Businesses Covered: Not Only Transnational 

Throughout the UN drafting process, most States, civil society organizations, and business 
organizations, as well as the EU, have taken the position that a treaty on business and human rights 
should apply to all business enterprises, and not merely to transnational corporations.  

Since the outset, however, South Africa and some other States have maintained that the treaty should 
cover only transnational corporations, and not enterprises operating solely within States.  In 2018 
Ecuador’s zero draft attempted to bridge this gap by proposing that the treaty apply to all “business 
activities of a transnational character,” without regard to whether the business entity itself was 
transnational.  This proposed compromise satisfied neither side in the debate. 

 

Ecuador’s revised draft is now consistent with the majority view of States and other stakeholders.  
Article 3.1 provides that the instrument “shall apply, except as stated otherwise, to all business 

https://www.business-humanrights.org/en/ecuador’s-revised-draft-treaty-getting-down-to-business
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activities, including particularly but not limited to those of a transnational character.”  (Nowhere does 
the revised draft “state otherwise.”) 

 

This does not mean that all businesses, regardless of size, must engage in human rights due 
diligence to the same extent and cost.  Unlike the zero draft (art. 9.5), which authorized States to 
“exempt certain small and medium-sized undertakings from the purview of selected obligations” of 
prevention, the revised draft (art. 5.6) proposes to facilitate rather than to exempt: States “may 
provide incentives and other measures to facilitate compliance … by small and medium-sized 
undertakings … to avoid causing undue additional burdens.” 

   

UN Guiding Principles on Business and Human Rights 

From the outset many States and other stakeholders have expressed concern that the draft treaty 
should be compatible with and complementary to the UN Guiding Principles on Business and Human 
Rights. 

 

The zero draft made no mention of the Guiding Principles, and in several respects its text was 
inconsistent with the Guiding Principles. 

 

In contrast, the preamble of the revised draft explicitly notes the role that the Guiding Principles have 
played in regard to the work of the Human Rights Council in the field of business and human rights.  

 

In addition, the preamble parallels the Guiding Principles in distinguishing the responsibility of 
business enterprises to (a) “avoid causing or contributing” to adverse human rights impacts through 
their “own activities” and addressing such impacts where they occur, as opposed to (b) “preventing or 
mitigating” impacts to which they are directly linked by their “business relationships.”  

 

Moreover, the substantive provisions of the revised draft reflect this distinction (although some further 
clarification may be needed). Stakeholders will raise many points for further negotiation in the revised 
draft of 22 articles and numerous sub-articles. In part 2 of this blog, I will flag only five concerns, all of 
which can be resolved with modest revisions to the text: definition of human rights, supply chain, 
complicity, burden of proof, and state-owned enterprises. 
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Five Ways the New Draft Treaty on Business and Human Rights can be Strengthened 

 Doug Cassel, University of Notre Dame  

Diverse stakeholders will raise many points for further negotiation in the revised draft of 22 articles 
and numerous sub-articles. Here I will flag only five concerns, all of which can be resolved with 
modest revisions to the text: definition of human rights, supply chain, complicity, burden of proof, and 
State-owned enterprises. 

 

1. Definition of Human Rights 

The revised draft contains no definition of human rights. While defining human rights for purposes of 
the treaty may be challenging and contentious, the task probably cannot be avoided. States and 
businesses will want a level playing field and legal certainty. Victims will not want to leave the scope 
of human rights protected by the treaty to the vagaries of national politics and legislation. Many 
definitions have been proposed by commentators. Although none is perfect, defensible lines can and 
do need to be drawn. 

 

2. Supply Chain 

The revised draft (article 5.2) provides that states shall take measures necessary to ensure that all 
businesses conduct human rights due diligence, with regard to actual or potential human rights 
violations or abuses that may arise from their own business activities, or from their “contractual 
relationships”.  Limiting due diligence to contractual ties is too narrow and is inconsistent with the UN 
Guiding Principles. 

 

Principle 13 of the Guiding Principles requires enterprises to seek to prevent or mitigate adverse 
impacts to which they are directly linked by their “business relationships”.  These relationships include 
not only contractual relationships, but also those with “business partners, entities in its value chain, 
and any other non-State or State entity directly linked to its business operations, products or 
services.” (Principle 13 Commentary.)  

 

3. Complicity 

The revised draft (article 6.9) requires states to establish “legal liability” for businesses which engage 
in “complicity” in certain international crimes or in crimes defined by a state’s domestic law. However, 
nothing in the draft explicitly requires “civil liability” for businesses which are complicit in human rights 
violations committed by states, such as by funding or otherwise aiding and abetting the principal 
violators – an all too common scenario.  

 

Nor is civil liability expressly provided for complicity in human rights violations which may have serious 
impacts, but which are not among the international crimes listed in article 6.7 and may not be crimes 
under domestic law. Civil liability for complicity may well be included in the phrase “legal liability” 
(article 6.9).  

 

Civil liability for complicity is also consistent with the requirement that states establish a 
“comprehensive and adequate system of legal liability” (article 6.1). However, the issue is too 
important to leave to debatable interpretations. Civil liability for complicity in human rights violations 
should be made explicit. 

 

4. Burden of Proof 

Like the zero draft (article 10.4), the revised draft (article 4.16) provides for reversal of the burden of 
proof as follows: 

 

“Subject to domestic law, courts asserting jurisdiction under this (Legally Binding Instrument) may 
require, where needed, reversal of the burden of proof for the purpose of fulfilling the victim’s access 
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to justice and remedies.” 

 

Reversal of the burden of proof is allowed in certain situations by both international human rights law 
(e.g. on exhaustion of domestic remedies) and domestic law (e.g. UK Bribery Act).  However, as 
drafted, this treaty provision is too vague and open-ended.  

 

At minimum, in criminal cases, any reversal of the burden of proof should be made subject to the 
presumption of innocence in the International Covenant on Civil and Political Rights (article 14.2). 

Authoritative guidance from the Human Rights Committee instructs that the presumption of innocence 
“imposes on the prosecution the burden of proving the charge, guarantees that no guilt can be 
presumed until the charge has been proved beyond reasonable doubt, ensures that the accused has 
the benefit of doubt, and requires that persons accused of a criminal act must be treated in 
accordance with this principle” (General Comment 32, par. 30).  

 

Even in civil cases, greater clarity should be required. For example, the burden of proof might be 
reversed only after a threshold showing of an adverse human rights impact and causation is made by 
a claimant, and then only with regard to evidence within the unique possession of a defendant 
enterprise, such as its internal communications and controls, provided that the information is not 
otherwise reasonably accessible by the claimant. 

 

5. State-owned Enterprises 

There remains a possible ambiguity as to whether the revised draft covers State owned enterprises 
(SOEs). SOEs are not explicitly mentioned in the revised draft, either as included or as excluded. 

 

Arguably SOEs are implicitly included in the definition of “business activities” covered by the treaty: 
“’Business activities’ means any economic activity of transnational corporations or other business 
enterprises, including but not limited to productive or commercial activity, undertaken by a natural or 
legal person, including activities undertaken by electronic means.” (Article 1.3.)  

This reading is supported by the deletion of the words “for profit,” which appeared before “economic 
activity” in the zero draft (article. 4.2). 

 

To remove any doubt, however, it would seem sensible in further negotiations to pursue an explicit 
inclusion of SOEs. They are too important in the global economy not to be covered by the treaty. As 
of 2013, ten percent of all corporations on the Forbes 2,000 list were majority owned by states; the 
figure rose to 20 percent if corporations that were minority owned by states were included. 

 

(European Commission, State-owned Enterprises in the EU (2016).)  SOEs accounted for nearly 90 
percent of Norway’s GDP in 2012, and about a quarter of China’s GDP in 2018.  The gross revenues 
of State oil companies alone accounted for over 40 percent of Saudi Arabia’s GDP in 2018, about a 
third of Colombia’s, and about seven percent of Mexico’s.  The exports alone of Ecuador’s State oil 
company were about seven percent of the country’s GDP in 2018. 

 

The New Draft in Brief 

A comprehensive UN treaty, with effective provisions for prevention and remediation of adverse 
human rights impacts in the context of business activities, could make a potentially important 
contribution to the protection of human rights. The revised draft represents a significant improvement 
on the zero draft.  It provides a serious and substantial basis for further negotiations. 

 

Active participation in the negotiations by states committed to human rights could advance the 
objective of achieving an effective and broadly endorsed treaty. 
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What the Draft Treaty’s Definition of ‘Victim’ Means for Access to Remedy 

 Antonella Angelini, Human Rights Institute, Columbia University  

 

“The new draft contains enough improvements to justify hope for a fruitful fifth round of negotiations 
this Autumn”. 

 

Given how narrowly the 2018 Zero Draft made it through last October’s round of inter-governmental 
talks, it’s a relief to welcome the new draft business and human rights treaty, released by the open-
ended inter-governmental working group on transnational corporations and other business 
enterprises. 

 

And there is cause for optimism as one delves into the new draft Legally Binding Instrument (DLBI). 
Many of the key provisions – notably on the scope of the treaty and legal liability – are leaner and 
rid of some of the language, if not necessarily the conundrums, that had threatened to wreck the 
entire treaty process last Autumn. 

 

If this is so, and the path is cleared for a less entrenched debate, then the time may be right to look 
at  the working group’s stated aim to produce a victims-oriented treaty, and the broader issue of 
access to remedy for those affected by business-related harm. 

 

The two key questions are: Firstly, how is the notion of ‘victim’ construed in order to underpin the 
entire treaty project, and what does such a construction leave out? And secondly, how does the 
DLBI balance its state-centric approach with the existence of remedy mechanisms outside the 
state? 

 

On the notion of ‘victims’ 

That the DLBI places its raison d’être on victims and their protection emerges more clearly than in 
the Zero Draft and right from the start: Article 1 opens straightforwardly enough with the expression 
“victims shall mean”, followed by a definition broken into three parts. 

 

The first part establishes a victim as being any “person or group of persons who individually or 
collectively suffered or have alleged to have suffered human rights violation or abuse”; the second 
defines human rights violation or abuse as:   

 

“The new draft contains enough improvements to justify hope for a fruitful fifth round of negotiations 
this Autumn”. 

 

While certainly broad, the notion of ‘victims’ as defined seeks to curb the excessive looseness of 
the Zero Draft. This is evident in the switch from a general notion of “harm” to one specifically in 
terms of human rights violations or abuses, as well as in the clear identification of states and 
business enterprises as potential perpetrators. 

 

What is less evident is the potential limiting effect, both material and conceptual, that may derive 
from speaking of abuses or violations as acts or omissions “in the context of business activities 
against any person or group of persons”. 

 

To begin with, the term “against” seems unfit to capture the nature of business-related harm, which 
occurs rather “as a result of” business activities, without this necessarily implying an element of 

https://www.business-humanrights.org/en/what-the-draft-treatys-definition-of-victim-means-for-access-to-remedy
https://www.business-humanrights.org/en/what-the-draft-treatys-definition-of-victim-means-for-access-to-remedy
https://www.ohchr.org/documents/hrbodies/hrcouncil/wgtranscorp/session3/draftlbi.pdf
https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/OEIGWG_RevisedDraft_LBI.pdf
https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/Session3/NoteVerbaleLBI.PDF
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direction – of opposition towards someone. 

 

Also problematic are the expressions “in the context of business activities” and “contractual 
relationships” and how they play out in the link between prevention and liability. Unlike Article 5, 
which uses both expressions to define the scope of prevention, Article 6 refers only to contractual 
relationships as the basis of liability for failure to prevent harm caused by another entity. 

Whereas Article 6 seeks to allocate liability in a way that fits with the reality of complex global 
supply chains, the asymmetry in scope with Article 5 may be problematic. For instance, would there 
be liability in situations qualifying as “in the context of business activities”, and thus requiring due 
diligence, such as informal or at least non-contractual agreements with state or non-state security 
providers? 

 

All these reasons alone may reduce the actual scope of harm as defined in Article 1. More 
profoundly yet, as Larry Catá Becker explains well, the semantics and syntax of Article 1 tends to 
elide the agency of individuals and collectives and construe a legal subject at the receiving end, 
either of harm or remedy. 

 

Moreover, there is little in the new draft to connect the condition of victims, which inevitably entails 
a degree of passivity, with that of rights-holders. As Gabriela Quijano noted last year, the treaty 
must also seek to avoid that one becomes a victim in the first place. 

 

Concretely, this means that the treaty should spell out “key human rights, and corresponding duties 
and protections, of individuals and communities who are at risk of becoming victims of corporate 
abuse”. 

 

The DLBI currently does contain stronger provisions on the rights of victims, including on financial 
assistance, notably through the future fund for victims, and access to information. Still, the focus is 
always ex post, and this is sadly too late for empowering those whose centrality this treaty wishes 
to establish. 

 

On access to remedy outside the realm of the state  

Regrettably, when it comes to articulating the links between state-based remedy mechanisms and 
other remedy mechanisms, the DLBI leaves as much to be desired as the Zero Draft. 

Article 13 on institutional arrangements (former Article 14) is perhaps one of the key provisions of 
the treaty that stayed as it was – a stale reproduction of the treaty bodies model. Such a shallow 
engagement by the Zero Draft was already a missed opportunity. 

 

That the DLBI carries on down the same path is even more lamentable, especially considering the 
sweeping and facile critiques that Article 14 attracted from some states last year, and how crucial 
devising a strong institutional machinery for the future treaty is in light of the ongoing review 
process of the entire treaty bodies system. 

 

If the attitude towards institutional mechanisms for monitoring and implementation suggests poverty 
of imagination or courage, oversight or outright snub is what hits transnational remedy 
mechanisms. 

 

Tellingly, the only reference the DLBI makes to non-judicial grievance mechanisms is to state-
based ones.Yet private remedy mechanisms are gaining traction and demonstrating their potential 
to affect not only the lives of individuals and communities, but also our understanding of the nature 
of regulatory power outside the state. 

 

https://lcbackerblog.blogspot.com/2019/08/the-new-draft-of-legally-binding_10.html
https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/Session4/GQuijano_Panel2-8.pdf
https://www.ohchr.org/EN/HRBodies/HRTD/Pages/TBStrengthening.aspx
https://www.ohchr.org/EN/HRBodies/HRTD/Pages/TBStrengthening.aspx
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For one example, the current rise of enforceable brand mechanisms - the most recent of which 
came into force a few days ago to combat gender-based violence and harassment in Lesotho’s 
garment industry - foretells the emergence of compliance and monitoring mechanisms with binding 
force, rather than “voluntary” as private remedies usually are. 

 

In respect to non-state remedies too, then, the DLBI seems to ignore the need to provide for the 
links between, on the one hand, its intended goals and vision and, on the other hand, the broader 
reality of business-related harm. 

 

Though it still falters in tailoring its state-centric approach to the changing forms of access to 
remedy for business-related harm, the new draft contains enough improvements to justify hope for 
a fruitful fifth round of negotiations this Autumn. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

https://www.workersrights.org/commentary/landmark-agreements-to-combat-gender-based-violence-and-harassment-in-lesothos-garment-industry/
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Revised Draft: Did States Get a Passing Grade? 

Marta Piazza 

 

The need for a legally binding instrument 

Historically, conflict of laws principles and judicial cooperation emerged as regulating mechanisms 
to solve private controversies, always in pursuit of public interest. However, legal practice has 
shown that they have been used as a pretext for endorsing inequalities and injustice, maintaining 
an (in my opinion, unjustified) divide between the public and the private sphere. Recent regulatory 
developments (e.g. the French Duty of Vigilance Law and the Australian Modern Slavery Act) have 
tried to reconcile the two spheres, with preventive (due diligence) and ex-post (strengthening the 
adjudicative power of domestic courts) requirements. These initiatives pose, nonetheless, some 
risks, such as the lack of harmonization of legal requirements among different countries and the 
consequent hurdles for companies operating cross-border, and the risk of reducing due diligence to 
a meaningless “ticking box” exercise. 

 

Against this background, an international legally binding instrument represents an opportunity for 
states to gradually converge on common judicial policies and standardize human rights due 
diligence thresholds worldwide. 

  

“Zero draft” versus revised draft 

The first outcome of negotiations – the “zero draft” – was not exempt from criticisms;  some of them 
tackled in a new version, the revised draft, which was released on 16thJuly 2019 by the open-ended 
intergovernmental working group (OEIGWG) on transnational corporations and other business 
enterprises with respect to human rights. 

 

Firstly, the “zero draft” was heavily criticized for its explicit limitation to transnationalcorporations, 
which may have resulted in the exclusion from remedies of victims of human rights abuses 
committed by domestic businesses. In the new version of the draft, it is stated that the treaty “shall 
apply, […], to all business activities including particularly but not limited to those of a transnational 
character.” (article 3.1). 

 

Another major criticism of the “zero draft” concerned the vague reference to “all international human 
rights,” as highlighted by Carlos Lopez, Senior Legal Advisor at the International Commission of 
Jurists. The revised draft extends its scope to “all human rights” (article 3.3), but it still does not 
specify which treaties, customs or laws one should refer to. Nevertheless – and this is one of the 
main novelties of the new draft – it includes a detailed list of international crimes for which states 
shall provide for criminal, civil, or administrative liability of legal persons within their domestic orders 
(article 6.7). 

 

In this line, some experts saw another promising change in the revised draft’s phrasing “have 
responsibility to respect human rights,” which replaces the previous “shall respect”: indeed, they 
consider the new drafting more aligned with the widely accepted United Nation Guiding Principles 
on Business and Human Rights (UNGPs). Yet, the wording is still placed in the preamble of the 
draft, as in the previous version, which reaffirms that corporate compliance with human rights will 
still depend on states’ role in securing international human rights law through domestic laws and 
policies. As I argued in an earlier analysis of the “zero draft,” the problem arises when states’ 
legislative and judicial functions are deficient (for whatever reason) or in situations in which 
governments are heavily implicated in corporate activities and investments (especially in certain 
industries, such as the extractive one) and human rights abuses are perpetrated with governmental 
complicity or implicit consent. However, this was probably the best that negotiations could achieve 
on this controversial matter. 

 

Definitely less controversial, the new draft adds, in the preamble, a reference to the “distinctive and 

https://www.cambridge.org/core/blog/2019/09/30/revised-draft-did-states-get-a-passing-grade/
https://www.cambridge.org/core/blog/2019/09/30/revised-draft-did-states-get-a-passing-grade/
https://www.senseandsustainability.net/2018/05/24/mapping-supply-chains-a-chink-of-light-after-the-rana-plaza-tragedy/
https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/Session3/DraftLBI.pdf
https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/OEIGWG_RevisedDraft_LBI.pdf
https://www.ohchr.org/EN/HRBodies/HRC/WGTransCorp/Pages/IGWGOnTNC.aspx
https://www.ohchr.org/EN/HRBodies/HRC/WGTransCorp/Pages/IGWGOnTNC.aspx
https://www.ohchr.org/EN/HRBodies/HRC/WGTransCorp/Pages/IGWGOnTNC.aspx
http://opiniojuris.org/2018/07/23/towards-an-international-convention-on-business-and-human-rights-part-i/
http://opiniojuris.org/2018/07/23/towards-an-international-convention-on-business-and-human-rights-part-i/
http://rightsasusual.com/?p=1339
https://www.ohchr.org/documents/publications/GuidingprinciplesBusinesshr_eN.pdf
https://www.ohchr.org/documents/publications/GuidingprinciplesBusinesshr_eN.pdf
http://www.senseandsustainability.net/2018/11/08/the-zero-draft-missed-opportunity-or-the-beginning-of-a-revolution/
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disproportionate impact of certain business-related human rights abuses” on women and other 
vulnerable groups (i.e. indigenous communities, persons with disabilities, etc.). Nadia Bernaz, 
Associate Professor of Law and Governance at Wageningen University, interpreted this move as a 
crucial step to provide contextual guidance for the whole treaty, in accordance with article 31(2) of 
the Vienna Convention on the Law of Treaties. This modification responds to the ongoing effort of 
the Working Group on the issue of human rights and transnational corporations and other business 
enterprises (hereafter, Working Group on Business and Human Rights) to tailor the UNGPs to the 
specific situation that vulnerable groups face. The gender framework and guidance for the 
UNGPs – released in May 2019, one month before the publication of the revised draft – may have 
played an important role, as it calls on governments to conduct periodic gender-responsive 
assessments of existing laws, policies, norms, standards, practices and decision-making 
processes. 

 

Finally, one the most important criticisms of the “zero draft” referred to the lack of a binding 
enforcement mechanism for victims to claim non-compliance with the treaty. This issue was not 
addressed in the revised draft, even though some improvements should be emphasized: indeed, 
the zero draft only specified that investment treaties shall be interpreted in a way that is least 
restrictive of the rights contained in the draft (article 13.7), while future investments treaties 
“shall not contain any provisions that conflict with the implementation of this Convention” (article 
13.6). On the contrary, the revised draft states that any bilateral or multilateral agreements “shall be 
compatibleand shall be interpreted in accordance with their obligations under this (Legally Binding 
Instrument) and its protocols” (article 12.6). In my view, being “compatible” is possibly stronger than 
simply “not conflict,” but we are still far from balancing the asymmetry created by Investor-State-
Dispute-Settlement (ISDS) proceedings. As far as the international community is unable to provide 
a comparable venue for business-related human rights claims, reforming the current investment 
regime seems an imperative “to-do” for the United Nations and should go hand in hand with the 
negotiation of a legally binding treaty on business and human rights. 

 

Back in October 2017, the Working Group on Business and Human Rights warned the General 
Assembly about the need to manage adverse impacts of International Investment Agreements 
(IIAs) vis-à-vis affected communities, calling on states “to conduct inclusive and transparent human 
rights impact assessment before concluding trade-investment agreements and insert explicit 
substantive human rights provisions in those agreements to preserve adequate policy space to 
discharge their human rights obligations.” 

 

Most recently, in March 2019, UN experts – including the Working Group on Business and Human 
Rights and other mandate holders – sent a letter to the United Nations Commission on International 
Trade Law (UNCITRAL) Working Group III on ISDS Reform, whose mandate is to examine a 
“possible reform of investor-State dispute settlement”. The letter urged “systemic structural changes 
to the architecture of ISDS,” which should be informed by international human rights law and the 
rule of law. UN experts acknowledged current barriers that affected communities experience when 
it comes to seeking remedy: among others, physical and linguistic obstacles, the enormous cost 
associated with arbitration, the risk of interference in states’ regulatory and policy space (the so-
called “regulatory chill-effect”) and lack of human rights obligations in the majority of existent trade 
and investment agreements. To overcome these impediments, they proposed several policy 
options that UNCITRAL may consider in its reforming process: these include broadening the pool of 
arbitrators and diversifying their background; strengthening the position of amicus curiae within 
arbitral processes; the possibility “[of] exclud[ing] ISDS claims when they concern legitimate 
measures undertaken in pursuit of public interest, such as human rights, social and environmental 
concerns;” and, not surprisingly, the creation of an additional venue for victims of business-related 
human rights violations. 

 

Overall, member states are approaching to get a passing grade, but there are still several aspects 
of the draft that need to be polished, clarified or revised, some of them will take some time, others 
are already on the negotiating table. What is sure is that the next session of the OEIGWG in 
October 2019 will provide more material for debate and analysis. 

http://rightsasusual.com/?p=1339
http://rightsasusual.com/?p=1339
https://www.ohchr.org/EN/Issues/Business/Pages/WGHRandtransnationalcorporationsandotherbusiness.aspx
https://www.ohchr.org/EN/Issues/Business/Pages/WGHRandtransnationalcorporationsandotherbusiness.aspx
https://www.ohchr.org/Documents/Issues/Business/A_HRC_41_43.docx
https://www.ohchr.org/Documents/Issues/Business/A_HRC_41_43.docx
https://undocs.org/A/72/162
https://undocs.org/A/72/162
https://undocs.org/A/72/162
https://undocs.org/A/72/162
https://www.ohchr.org/Documents/Issues/Development/IEDebt/OL_ARM_07.03.19_1.2019.pdf
https://uncitral.un.org/en/working_groups/3/investor-state
https://uncitral.un.org/en/working_groups/3/investor-state
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The 2019 Draft of the Business and Human Rights Treaty: Nothing Left to Improve? 

 Jernej Letnar Černič, Faculty of Government and European Studies of the New University 

 

The United Nations inter-governmental working group has on 16 July 2019 published an improved 
draft of the legally binding instrument to regulate, in international human rights law, the activities of 
transnational corporations and other business enterprises (hereinafter: The 2019 Draft of the 
Business and Human Rights Treaty). Several authors have previously on this blog and elsewhere 
explained that the 2019 Draft of the Business and Human Treaty has been a substantial 
improvement on its »Zero« Draft. I concur with their reflections and conclusion on the extended 
applicability of the Business and Human Rights Treaty to all corporations and their activities, 
improved and new sections on rights of victims, human rights defenders and legal liability of 
corporations. Nonetheless, I have some reservations as to the language and content of the current 
draft. To be clear, the 2019 Draft is no perfect draft and it can be further improved as I explain below. 

  

Preamble 

The preamble of the 2019 Draft rightly reaffirms the primacy of human rights and ensuing state 
obligations. The preamble, nonetheless omits the underlying value of all human rights and 
fundamental freedoms, namely human dignity, which is both of an individual and collective nature. 
Somehow surprisingly, the 2019 Draft also does not include a single reference to the rule of law. As 
anyone familiar with business and human rights would know, much of the problems that victims 
have encountered on daily basis have been connected with general, systematic and structural 
deficiencies in the exercise of the rule of law in the jurisdictions worldwide, but particularly in the 
Global South and Central and Eastern Europe such as the abuse of the executive power; lack of or 
limited access to independent, impartial and fair proceedings; corruption and conflicts of interest 
between public sector and large private corporations.  Therefore, if victims do not have efficient 
recourse in their domestic systems to independent, impartial and fair judicial, quasi-judicial and/or 
non-judicial mechanisms, there rights are left unenforced. After all, the lack and deficiencies of 
existing remedial systems have been one of the triggering points for the Business and Human 
Rights Treaty Initiative. The rule of law, often defined as the absence of arbitrary power by ruling 
institutional elites, therefore needs to be mentioned in the preamble and throughout the treaty, 
perhaps even in a separate provision at the beginning of the treaty. 

  

Terminology  

 There appears to be some confusion as to the terminology employed in the 2019 Draft.  Section I, 
explains the definitions mentioned in paragraph 2, »human rights violation or abuse«. On the other 
hand, the preamble refers in paragraph 12 to »human rights impacts, whereas paragraph 14 returns 
again to language of »abuses«. The definition section of the draft does not explain what »human 
rights impact« in fact means. Additionally, although the language of violations prevails throughout 
the text, the draft at some instances refers to abuses and impacts (see Articles 4, 9, 12, which all 
refer to impact)) seemingly without particular order. The drafters should therefore if possible avoid 
such and similar inconsistencies in the future version(s) of the draft. 

  

Obligations and legal liability 

The 2019 Draft of the Business and Human Rights Treaty is undoubtedly aimed at states, similarly 
as traditionally all the United Nations international human rights treaties have been. Its article 5 on 
»Prevention« set outs the nature of state obligations to regulate the operations of corporations 
»within their territory or jurisdiction«. It specifies the measures states are to employ to regulate and 
supervise corporate operations. State obligations indirectly, but not exclusively follow the tripartite 
framework of respect, protect and fulfil human rights.  Nonetheless, Section 6 of Article 6 appears to 
allow for extraterritorial application of the Treaty. Perhaps most interestingly, Section 5 of Article 5 
stipulate that states are obliged »…to protect these policies from commercial and other vested 
interests of persons conducting business activities, including those of transnational character, in 
accordance with domestic law.« The inclusion of such provision is long overdue. It is, however, in 
need of reform as perhaps the phrase »actual or potential conflict of interest« would have better 

https://www.cambridge.org/core/blog/2019/09/06/the-2019-draft-of-the-business-and-human-rights-treaty-nothing-left-to-improve/
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summarized the often seen collusion of the public and private sectors in practice. 

Nonetheless, as a long-time proponent of corporate human rights obligations, I would have wished 
that the 2019 Draft would have perhaps in Article 6 recognised the direct human rights obligations of 
corporation, which are certainly to be enforced primarily, but not exclusively through the state judicial 
framework. Article 6 asks the states to introduce criminal, civil and administrative liability of 
corporations.  I have argued with Nicolás Carrillo-Santarelli in the conclusions of the »The Future of 
Business and Human Rights« (Intersentia, 2018) for the inclusion of a »clear specification of 
corporate human rights obligations and obligations of States to implement them in domestic 
systems« (p. 305).  The 2019 Draft of the Business and Human Rights Treaty still addresses 
corporate human rights obligations only indirectly through state obligations. However, their nature 
and scope have been in the 2019 nonetheless partially clarified. The positive corporate obligations 
to protect human rights in Section 6 of Article 6 of the Draft have now been based on the standards 
of »sufficient control or supervision of the relevant activity that caused harm« and of »foreseeability 
of risk of human rights violations or abuses«. Such inclusion should be welcomed as it at least to 
some extent clarifies the nature of corporate obligations in the supply chains. Moreover, what is 
missing from the draft is the scope of second limb of corporate positive obligation to protect, namely 
the obligation of fulfil, which is specifically important as to corporate obligations concerning socio-
economic rights. Additionally, it would be opportune for the drafters to concentrate on the holistic 
approach to liability, which would include greater coherence between state responsibility and liability 
of corporations and that of natural persons. 

The 2019 Draft also includes a provision in section 7 of Article 6 that urges state to introduce in their 
domestic systems legislation on international crimes.  Including such provisions in the Business and 
Human Rights Treaty is a two-edged sword. On one hand, its inclusion could be positive as it may 
provide a basis for corporate criminal liability for international crimes, at the moment absent from 
most, particularly civil law, jurisdictions. On the other hand, it risks moving the focus away from »the 
responsibility to respect all human rights« as it particularly disregards business’s obligations and 
responsibility to respect socio-economic rights, which traditionally, with some exceptions, are not 
categorized in the narrow group of international crimes. Socio-economic rights obligations of 
corporations in the light of their seminal importance for livelihoods and capabilities of individuals 
deserve equal attention and examination as provision on international crimes. 

As far the rights of victims and access to justice goes, the text of the 2019 Draft leaves some room 
for improvement. Article 4 in paragraph 5 stipulates that »Victims shall have the right to fair, 
effective, prompt and non-discriminatory access to justice…« thereby without any explanations 
omitting the right to independent and impartial access of justice, despite both being essential 
elements of the right to fair trial and the rule of law. The right to fair, impartial and independent trials 
is also forgotten in the somehow more technical provisions in the Articles 7 to 11. The only time the 
word »independence« is mentioned in the draft is in the paragraph 10 of the preamble referring to 
the »political independence of States«. Given the lack of the effective right to fair, impartial and 
independent trials in many jurisdictions worldwide, it is of outmost importance that the drafters of the 
Treaty show their commitment to such fundamental right as the right to fair trial. 

  

Conclusion  

The 2019 Draft of Business and Human Rights Treaty is definitely an improvement on previous draft 
both in the content and structure. Nonetheless, much work needs to be done if the potential Treaty 
and its supervision mechanism will be able of championing victims’ rights and essential protecting 
their human dignity. The Draft of the Business and Human Rights Treaty should throughout the text 
more clearly refer to corporate human rights obligations, the rule of law and right to fair, independent 
and impartial proceedings.  The drafters should in the future version(s) of the draft improve and 
streamline its language and revise its content in order to more clearly reflect the rights of victims and 
corresponding obligations of corporations. All in all, the new Draft Treaty is much improved, but 
some fine-tuning is still outstanding if treaty will have any added value for the victims of corporate 
human rights violations. 
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