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General presentation of the Treaty process 
 

The third session of the United Nations open-ended intergovernmental working group on transnational 

corporations and other business enterprises with respect to human rights (IGWG) will take place 

between October 23rd and 27th in Geneva. Civil society representatives and human rights defenders 

should not miss this unique opportunity to make progress against corporate abuse of human rights. In 

order to provide constructive support, one must first understand what this seemingly technical event is 

all about, and identify points of leverage. That, in turn, requires an appraisal of the history of the 

process leading to the current state of play. 
 

I. A wider angle: past steps in recognizing corporate responsibility to respect human rights 
 

The legal responsibilities of businesses regarding human rights and the lack thereof have been long 

debated within the international community.  
 

On the one hand, business entities have proved capable of adversely impacting all human rights on a 

large scale. This has become dramatically clear in light of major catastrophes such as the Bhopal 

incident (1984). Such abuses occur in most regions and sectors, from oil extraction in Colombia to 

banking activities in the Israeli settlements. On the other hand, only States have direct human rights 

obligations under public international law, and bear the duty to protect human rights from the potential 

abuses of other actors such as businesses. States hold the obligation to respect, protect and fulfill 

human rights and should actively engage in taking all the necessary measures to limit, penalize, or 

criminalize activities which may contribute to human rights violations, even when those violations 

occur outside their own territory, but are linked to a company under their jurisdiction.1 

 
States have proven often unable (and sometimes unwilling) to regulate business activities. Not only 

because of an escalating power imbalance (e.g. powerful companies in “failed” States), but also 

because companies have increasingly complex legal structures spreading through national borders, 

which create several legal and practical obstacles to hold them accountable.  
 

Several attempts have been made to mend the gaps of this governance system, either through “soft 

law” (non-binding guidance) or “hard law” (binding rules). “Hard law” attempts have failed. Among 

other things, they were undermined by the technical challenges of the task, strong lobbying from a 

range of public and private actors, and the divisive perception of the debate as a “North/South” issue. 

The debate was consequently left in the hands of experts, sensitive to corporate capture, rather than 

constructively engaged in intergovernmental spheres. Soft law instruments such as the OECD 

Guidelines (1976, updated last in 2011), the UN Global Compact (2000) and most importantly, the UN 

Guiding Principles on Business and Human Rights (UNGPs, 2011) have framed the field of business 

“responsibilities” regarding human rights.  
 

                                                           
1 Committee on Economic, Social and Cultural Rights, “General Comment No. 24 on State Obligations under the 

International Covenant on Economic, Social and Cultural Rights in the Context of Business Activities”, 23 June 2017 

 

https://www.fidh.org/en/region/americas/colombia/oil-extraction-in-colombia-report-reveals-the-human-and-environmental
https://www.fidh.org/en/issues/globalisation-human-rights/report-reveals-links-between-five-french-banks-and-insurance
http://www.etoconsortium.org/nc/en/main-navigation/library/documents/detail/?tx_drblob_pi1%5BdownloadUid%5D=196
http://www.etoconsortium.org/nc/en/main-navigation/library/documents/detail/?tx_drblob_pi1%5BdownloadUid%5D=196


Six years down the road, an assessment of the results of this voluntary approach leaves no doubt on 

the persisting gaps regarding prevention of negative impacts, protection of right holders, access to 

effective remedy for victims and accountability for businesses committing human rights abuses. The 

need for a binding instrument is all the more obvious.  
 

II. The current treaty process: a momentum for business and human rights issues 
 

In June 2014, Ecuador and South Africa engaged with the issue, and succeeded in the adoption of a 

UN resolution creating an intergovernmental working group (IGWG), with the mandate of designing a 

binding legal instrument recognizing the obligations of corporate actors to respect human rights.  
 

The first two sessions, respectively in July 2015 and October 2016, were dedicated to consultations 

“on the content, scope, nature and form of the future international instrument”. They were marked by 

intense participation of civil society organizations. For example, the Treaty Initiative, led by FIDH and 

ESCR-net, allowed to channel voices from grassroots organizations, academics, and legal practitioners 

into concrete legal proposals (see Ten Key Proposals for the Treaty). The ongoing Treaty Alliance 

gathers civil society organizations from all regions to coordinate advocacy efforts in the treaty process. 

Moreover, many voices advocate for a gender-based approach to the treaty, cognizant of specific 

challenges faced by women in relation to corporate human rights abuses. All these substantial 

contributions to the treaty process helped highlighting the core issues that should be negotiated during 

the Third Session of the IGWG.  
 
FIDH has been focusing its advocacy effort on the issues of the scope of the instrument, the liabilities 

that should apply to businesses regarding human rights abuses, access to remedies for victims and 

extraterritorial obligations of States. FIDH has been asserting that the “scope of the treaty” should 

allow to cover abuses and violations of all human rights guaranteed in core international conventions, 

committed by any type of company (whether transnational, national, state owned, etc.). Such 

violations should give rise to legal liabilities, whether administrative, civil or criminal, that should be 

adequately allocated to legal and natural persons. Bearing in mind that enforcing liabilities on abusers 

and increasing transparency throughout the supply chain is crucial to achieve prevention and 

deterrence, the focus should always remain on the  right holders: strong due diligence obligations 

should be adopted and accompanied by effective and appropriate remedial mechanisms need, so that 

right holders can receive appropriate answers to past and ongoing abuses. To operationalize this 

international framework allowing for the systematic and just allocation of liabilities and remedies, 

States must regulate their domestic companies beyond their borders. To that end, the treaty should 

recognize and articulate the extraterritorial obligations of States in accordance with the  already 

existing interpretation of International Law (see for example the General Comment n. 24 of the UN 

ESCR-Committee)to mend governance gaps.  
 

While these elements have formed the core of FIDH’s advocacy and research efforts, they are neither 

limitative nor sufficient to answer the challenges that business activities pose in relation to human 

rights. Human rights and environmental defenders working on the issue of business and human rights 

continue to face increasing violence. From Colombia, where land and environmental defenders 

working on extractive industries face death threats, stigmatization, harassment, and unjustified 

criminalization; to Burma, where defenders advocating for the right to land of farmers against the 

large-scale Myotha Industrial Park, have been criminalized.  
 

Fortunately, FIDH and other civil society organizations have actively contributed to the treaty process 

on a wide range of topics, including corporate capture, gender-based approaches and the protection of 

human rights defenders. 
 
The necessity of these achievements only matches their ambition: this instrument should be a game 

changer. Consequently, strong oppositions and hesitations have been expressed by public and private 

stakeholders. The first two sessions have seen key States argue that the UNGPs are sufficient and 

https://www.escr-net.org/corporateaccountability/treatyinitiative
https://www.escr-net.org/sites/default/files/attachments/tenkeyproposals_final.pdf


incompatible with a binding instrument. Moreover, corporate actors have claimed that only States can 

carry human rights obligations, and have lobbied governments to ensure that it remains this way.  
 

However, there seems to be a momentum for a change. In the months leading to the third session, 

some key players such as  some European Member States and even some major corporate actors have 

shown increasing support to the treaty process. The potential of the treaty to level the playing field 

with regard to human rights obligations within the private sector is at the core of the debate.  
 

The upcoming session is decisive as it will consist in “substantive negotiations” around “elements for 

the draft legally binding instrument”. Ecuador published those elements on October 2nd, leaving little 

time for many actors to prepare their positions. On that basis, civil society actors need to coordinate 

and strengthen their advocacy efforts in order to reach the tipping point that previous attempts have 

failed to get to. To that end, the Treaty Alliance, of which FIDH is an active member, has compiled 

various resources: social media strategies, letters to governments and capitals, etc. The commitment of 

civil society actors, both in Geneva and in country capitals, can ensure that States, the EU and other 

stakeholders engage constructively in the upcoming third session. 

http://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/Session3/LegallyBindingInstrumentTNCs_OBEs.pdf
http://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/Session3/LegallyBindingInstrumentTNCs_OBEs.pdf

