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Transnational business and human rights: 
The case for a multi-level governance approach 

 
Dismantling of national barriers to trade and investment through a range of 
international, regional and bilateral agreements and revision of national laws 
has in recent decades promoted global market integration resulting, in turn, in 
manufacturing and supply networks that are global in scope.  
 
Consequent mobility of corporations and investment is widely perceived as 
limiting both governmental control and local workforces’ and communities’ 
leverage with corporations concerning terms of engagement. Fear is often 
expressed that any challenge to unacceptable business conduct is pre-
empted by the threat of relocation and/or disinvestment 
 
This has prompted attempts to devise new means to hold corporations 
accountable to international human rights standards. The clear aspiration is to 
achieve at global level what state governments, local authorities and 
communities are understood as perhaps structurally unable to achieve. The 
UN Norms on Business and Human Rights are one initiative triggered by this 
aspiration. 
 
Given the international human rights regime’s original concern with states, this 
has raised many difficult and important doctrinal questions. Discussion of the 
UN Norms on Business and Human Rights have demonstrated deep 
analytical problems with transposing onto private actors obligations envisaged 
for public authorities – who remain live bearers of such obligations. 
 
However, going beyond such doctrinal questions, it is suggested that for 
human rights policy the most important questions are now: 
 

 How human rights instruments, including on socio-economic rights, can 
be consistent and universal in interpretation and application, while at 
the same time appropriately recognising and respecting the choices of 
democratic governments, expressed in national laws relevant to 
corporate operations, available local resources, and the role of 
economic development in promoting enjoyment of human rights?  

 

 How compliance with global human rights standards for business can 
be effectively monitored and enforced, when central UN organs’ 
capacity in this respect is inevitably severely restricted?  

 

 How legitimacy for global-level enforcement of corporate human rights 
standards can be guaranteed, given the currently marginal profile of 
existing UN human rights treaty monitoring bodies with both states and 
global civil society, on one hand, and the increasing specialisation of 
issues and methodologies relevant to corporate human rights impacts, 
on the other?  
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 How, if at all, legal regulation should link up with the existing wide 
range of diverse private and public-private regimes and networks 
seeking to address business human rights impacts?  

 

 The nature of effective and meaningful human rights remedies in the 
corporate sphere 

 

 How the relationship of any global human rights regime for business 
should relate to other relevant global regimes, in particular, the WTO 
and regional trade areas, such as the EU, and others, such as the ILO?  

 
 
The relevance of the EU 
 
The EU is a transnationally integrated market, created through gradual 
dismantling of national barriers to cross-border economic activity through law.  
 
Originally exclusively concerned with economic issues, it has recently faced 
challenges to its legitimacy focussed on the social impacts of market 
integration. In response, its vision has been expanded to include fundamental 
rights, extending to legal and policy mandates over socioeconomic rights in 
certain areas.  
 
EU therefore provides an example of an attempt to regulate transnational 
markets, and transnational market actors, including businesses and private 
individuals, as well as states and public authorities, including for social and 
fundamental rights impacts, by a range of legal and alternative means. 
 
Importantly, EU law has in recent decades undergone an evolution, in terms 
of the framing of its legislative objectives, and its preferred legislative and 
regulatory modalities, that is highly illuminating in considering the design of  a 
global-level regime focussing on human rights dimensions of business 
operations. 
 
The EU’s regulatory evolution is characterised by at least 3 trends: 
 
i) From closed- to open-texture legal standards 

Instead of centrally defining detailed legislative standards, 
responsibility for working out how to achieve national level compliance 
has in many areas been devolved to national or sub-national 
authorities (new model Directive and subsidiarity principle) 

 
ii) From vertical to horizontal (de-centring) 

This can be seen e.g. in a) reliance on and adoption at EU-level of 
standards devised by networks of national/private product safety 
standards bodies; b) continuing involvement of national level 
representatives and experts in longitudinal cooperation over legislative 
implementation, in areas previously the domain of central Executive; c) 
wide enforcement of EU law by private litigants via national law 
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iii) From static to dynamic standards 
In areas e.g. covered by the Open Method of Coordination, monitoring 
is by way of peer review and standard-setting proceeds via 
benchmarking, so that standards are contestable and mutable in light 
of changing performance, knowledge, and policy demands 

 
In turn, these trends can be seen as having responded to: 
 

i) Complexity: The difficulty and disruptive effect of trying positively to 
harmonize legislative provisions from different Member States, 
which often deal with complex policy areas, rely on different basic 
concepts and embedded in different legal and social frameworks 

 
ii) Cognitive limits: The bounded rationality of central Community 

executive bodies was recognised, in terms of: a) specialisation; b) 
differing local social values and differing scientific views where 
uncertainty exists (risk regulation); c) Unpredictable impacts: 
sometimes only actual parties experiences’ show effects 

 
iii) Lack of agreement between Member States at the time of 

legislation as to appropriate standards; unclear definition of issues 
and concepts; the aspiration for progressive realisation / continuing 
improvement 

 
(Notably, despite ongoing deepening of EU economic and political integration, 
Member States declined to give the EU Charter of Fundamental Rights - 
which includes a wide range of social and political, as well as civil and political 
rights – binding legal status.  While this can be interpreted as demonstrating 
weak support for human rights, it can also be interpreted as reluctance to 
centralise and judicialise control over their definition and application. 
 
Additionally, it is salutary that, despite the advanced state of EU market 
integration, no shortage of experience in the EU of developing regulatory 
standards addressing transnational business, and greater capacity and 
resources than exist in the UN setting in terms of implementation, monitoring 
and enforcement, attempts to develop EU-level CSR standards have not 
progressed readily and today stand effectively suspended.) 
 
Together the previous points can be seen as manifesting a move towards 
multi-level governance in the EU setting, i.e. the redistribution of competence 
over standard setting, implementation, and control to a broader set of actors 
that includes national and sub-national authorities, transnational networks, 
and private actors. 
 
 
Implications for UN standard-setting on business and human rights 
 
The above suggests that (contrary to the model of the UN Principles) a global-
level regime concerning human rights responsibilities of business, to have a 
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chance of being effective and legitimate, as well as winning states’ support, 
will likewise need to adopt a multi-level governance approach. 
 
Tentatively, it is suggested that such a global regulatory framework instrument 
should comprise at least the following elements: 
 

i) Restatement of relevant principles 
a. recognition of potential role and impacts of corporations with 

respect to human rights, positive and negative 
b. recognition of States’ primary responsibility for human rights, 

through negative and positive obligations, and to ensure their 
respect also in the private sphere; hence 

 
ii) State duty to promote corporate human rights compliance, inside 

and outside domestic jurisdiction, and that states should [not must] 
require corporations to ensure respect for human rights in their 
operations via appropriate legal standards, taking into account 
company size, which could include by requiriing companies to have 
a human rights management system [or scheme] 

 
iii) Reassertion of duty of corporations to comply with relevant national 

and international law, and collective agreements, insofar as 
recognised by applicable international and national laws 

 
iv) State duty to guarantee availability of effective remedies for human 

rights violations for which corporations responsible, via enforceable 
remedies in national law or alternative means 

 
v) Optional Protocol 1:  

a. State duty to require corporations registered and/or operating in 
jurisdiction to have human rights management system; state 
itself to determine legal means and precise terms of this duty, 
but essential to cover all operations in the company’s substantial 
control  

 
b. Procedure for monitoring state compliance with obligations 

under treaty, including by submission of state reports to peer 
review process, which would also provide for inputs from treaty’s 
own expert body, civil society organisations, and communities, 
and, in general, publicity of its proceedings 

 
vi) Provision for mixed expert body (public-private) to undertake 

monitoring of state reports; issuance of non-binding guidance / 
opinions; investigation of general issues; offer alternative legislative 
and regulatory templates for states, as an aid to national capacity 
building 

 
vii) Procedure for non-mandatory recognition of (public or private) 

human rights management schemes, either by above expert body 
or another body, which should include at least e.g.: 
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i. Human rights impact assessment 
ii. Information request procedure 
iii. Internal complaints procedure 
iv. Local community petition procedure 
v. Workforce recognition procedure 
vi. Regular public reporting 
vii. Periodic external audit 

 
viii) Provision for small support & research secretariat 
 
ix) Provision for mixed public-private funding of global framework 

agreement regime 
 
Of course, there is no automatic reason such a framework would need to be 
embedded in the UN system. Amongst alternatives would be a free-standing 
agreement and regime; or a framework linked legally and / or institutionally to 
the WTO.  
 
In response to the human rights policy questions raised above, it is suggested 
that the above scheme could potentially: 
 

 Both provide for universality of protection by human rights standards 
and democratic diversity in their interpretation and application, by 
reasserting duty on states to recognise corporate human rights 
responsibilities and make appropriate provision for their 
implementation, with due respect for existing local laws (constitutional, 
public and private), regulatory styles, values and traditions 

 

 Overcome the problem of central UN institutions’ limited resources and 
capacity, by dispersing norms and a large portion of their monitoring 
and enforcement, through essential reliance on human rights 
management schemes – which already originate in sectoral industry 
organisations, hybrid public-private initiatives, international specialist 
standards bodies etc. 

 

 Guarantee legitimacy for corporate human rights standards and their 
enforcement by locating enforceable legal remedies in national legal 
and administrative systems, rather than before an international expert 
committee (anyway appointed by states) – while at the same time 
providing for global-level supervision, capable of gradually addressing 
and drawing attention to inadequate state responses or substandard 
corporate behaviour where necessary, notwithstanding the lack of 
‘enforceable’ remedies at international level 

 

 Establish a productive and dynamic relationship between private and 
public regulatory approaches to respect for human rights in the sphere 
of corporate operations – allowing transnational private and civil society 
initiatives to flourish and remain autonomous, while linking these to a 
structured, ongoing dialogue at global level, as well as multipolar 
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critique at national level though parliamentary legislative, judicial and 
administrative processes 

 

 Offer an appropriate answer to the question of remedies in the 
corporate sphere: the focus on human rights management schemes – 
essentially required to make provision for communication between 
companies, local communities and workforces – reflects that in many 
cases the priority in human rights terms will be to amend the terms of 
an ongoing relationship between a company and its stakeholders, 
rather than provide one-off judgment and redress of the kind generally 
offered by international supervisory tribunals and national courts. 

 

 Leaves open the question for the moment of the most appropriate 
location for a new international corporate human rights regime. Various 
arguments stand in favour and against of location in the UN and WTO 
settings, which require further ventilation. 

 
  
 


