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Part 1: Increasing the effectiveness of domestic public law regimes
Brief outline: What elements of criminal and administrative regimes may facilitate or hinder corporate
accountability and access to remedy when companies are involved in human rights abuses? This
session will discuss the findings and recommendations of the OHCHR Accountability and Remedy
Project Phase I, focusing on ways to increase the effectiveness of domestic public law regimes (i.e.
criminal and administrative or quasi-criminal law). The session will discuss strengths and weaknesses
of different approaches to establishing corporate liability, and outline ways forward for states to begin
to review the effectiveness of their domestic public law regimes.
The session will be followed by a session lead by ICAR and Amnesty International that will explore the
life-cycle of a criminal prosecution with a focus on cross-border cases of corporate human rights
abuses.
Session objectives: This session will discuss the findings and recommendations of the OHCHR
Accountability and Remedy Project (phase I), focusing on how key elements of public law regimes (i.e.
criminal and administrative or quasi-criminal law) impact corporate accountability and access to
remedy in cases of business-related human rights abuses. It will discuss strengths and weaknesses of

different approaches to establishing corporate liability, and outline ways forward for states to begin to
review the effectiveness of their domestic public law regimes.
Key discussion questions:








What are the main challenges with how domestic public law regimes function in cases where
companies are involved in human rights abuses that constitute criminal or administrative
offenses? Which key features of domestic legal systems enable accountability? Why are these
features not always in place?
What challenges are particular to cross-border cases, and how can challenges of establishing
corporate liability be overcome in such cases?
How can challenges of complex corporate structures and lack of information about internal
management systems and processes be overcome when seeking to hold a company or group
of companies liable?
What approaches best address systemic fault as well as individual faults? Are there challenges
with approaches to liability that assess “corporate culture” as well as the actions of
individuals?
What is the appropriate use of “strict liability” or “absolute liability”? How do these tests
interact with the exercise of human rights due diligence?
What are challenges with establishing secondary liability of companies for human rights
abuses? What approaches help overcome these challenges?
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Background: The Accountability and Remedy Project (ARP) Phase I focused on improving the
functioning of judicial remedy mechanisms in ensuring access to effective remedy for victims of
business-related human rights abuses. The ARP I project found that although causing or contributing
to human rights abuses would amount to a crime in many jurisdictions or give rise to administrative
sanctioning, companies are rarely the subject of law enforcement sanctions for such offences.
Challenges encountered in public law regimes fragmented and incomplete legal regimes; lack of legal
development; lack of awareness of the scope and operation of regimes; structural complexities within
business enterprises; and a lack of enforcement. To help overcome these challenges, the ARP I project
presented a series of policy objectives that serve as a guide for strengthening domestic public law
regimes.
This session will focus on methods to establish corporate liability that ensure both effective deterrence
from and effective remedy in the event of business-related human rights abuses. The session will
discuss how different tests for assessing corporate criminal and administrative liability are applied in
different jurisdictions and strengths and limitations of these models. It will offer reflections on how
States can begin to review the effectiveness of current approaches, and how they can consider

methods of attributing legal liability to companies that address systemic fault as well as individual fault,
including approaches to the distribution of burdens of proof that take account of considerations of
access to remedy in ways that ensure fairness to all parties.
Links to background materials:





OHCHR Accountability and Remedy Project portal: https://businesshumanrights.org/en/ohchr-accountability-and-remedy-project
Final report of the ARP Phase I:
http://ap.ohchr.org/documents/dpage_e.aspx?si=A/HRC/32/19 and addendum
http://ap.ohchr.org/documents/dpage_e.aspx?si=A/HRC/32/19/Add.1, containing the
recommendations and result
Link to illustrative examples of elements of state legal regimes relevant to the guidance in
the ARP report:
http://www.ohchr.org/Documents/Issues/Business/DomesticLawRemedies/ARP_illustrative_
examples_July2016.docx

Part 2: The life cycle of a criminal prosecution: Overcoming challenges and
increasing accountability for cross-border corporate human rights crimes

Brief outline: The OHCHR’s Accountability and Remedy Project I highlights criminal law as a crucial
avenue for remedy for human rights victims. In an effort to increase criminally accountability, this
session will explore the life cycle of a criminal case against a corporation from the perspective of an
investigator, prosecutor, judge, and civil society organization by using real case examples. The
discussion will focus particularly on cases that involve multiple jurisdictions and require cross-border
collaboration.
Session objectives: The session will highlight challenges that arise at various stages of the investigation
and prosecution process and, informed by The Corporate Crimes Principles, explore what is needed to
overcome these obstacles. The session will further explore how law enforcement officials can work
with civil society organizations in each phase of the criminal prosecution to further justice for victims
of corporate crimes.
Key discussion questions:





How is a corporate crimes case initiated? How does a case come to the attention of an
investigator or prosecutor? What can investigators / prosecutors do to increase the number
of cases brought to them or to more pro-actively pursue these cases?
What factors should an investigator or prosecutor take into consideration when deciding
whether to accept a case?
How does an investigator work with the prosecution and other agencies to collect the
necessary evidence, including witness testimonies? In particular, how can investigators and
prosecutors work effectively with other law enforcement agencies in cross-border cases?








What measures should the investigator or prosecutor consider in order to protect the victims,
witnesses, and whistle-blowers throughout the process?
How should a prosecutor decide which offenses to pursue and which, if not all, suspects to
investigate and/or prosecute?
What accompanying measures, such as asset forfeiture of the alleged proceeds of crimes,
should a prosecutor consider to ensure an effective prosecution?
What special expertise does a judge need to effectively adjudicate a corporate crimes case?
What support, financially and politically, do law enforcement and the judiciary need from
government policy makers in order to more effectively pursue a corporate crimes case,
particularly when it involves multiple jurisdictions?
Throughout the investigation, prosecution, and adjudication processes, what action should be
taken to enhance collaboration between law enforcement across jurisdictions and with civil
society to successfully bring about criminal prosecution of corporate actors involved in
corporate crimes? How can law enforcement and civil society work more effectively together
to increase cooperation and accountability and remedy in corporate crimes cases?
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Format: Moderated panel discussion.
Background: States rarely investigate or prosecute business for criminal conduct linked to serious
human rights abuses (“corporate crimes”). This problem is particularly acute in cross border cases,
when a company based in one state causes or contributes to a harm in another state. As a result,
victims are being denied an essential form of justice, and implicated actors, including commercial
entities and individuals, continue to act with impunity.
At the same time, investigators and prosecutors consulted by Amnesty International and the
International Corporate Accountability Roundtable (ICAR) through the multi-year Commerce, Crime,
and Human Rights Project, highlighted a number of practical and legal challenges to pursuing corporate
crime cases, including a lack of legal infrastructure, political will, and necessary expertise, capacity, and
resources within law enforcement and the judiciary. Practical challenges also exist in relation to
evidence collection and witness testimony, particularly in cross-border cases.
These challenges are not insurmountable. For instance, in April, Dutch authorities successfully
prosecuted businessman Guus Kouwenhoven for complicity in war crimes and arms trafficking for
selling weapons to Liberia’s former President Charles Taylor during the country’s brutal civil war. The
Dutch appeals court sentenced Kouwenhoven to 19 years in prison. The Kouwenhoven case shows
1
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that, to overcome the challenges, states and law enforcement must commit to fighting impunity by
developing targeted strategies and actively pursuing these cases.
To spur this change, Amnesty and ICAR worked with a small group of renowned experts in international
criminal law and human rights law to develop The Corporate Crimes Principles: Advancing
Investigations and Prosecutions in Human Rights Cases (The Corporate Crimes Principles). The
Corporate Crimes Principles in particular aim to encourage action by law enforcement, by presenting
practical solutions to the key challenges they face in pursuing corporate crime cases.
Links to background materials:




http://www.commercecrimehumanrights.org/wp-content/uploads/2016/10/CCHR-0929Final.pdf
http://www.commercecrimehumanrights.org
UN Working Group report: Best practices and how to improve on the effectiveness of crossborder cooperation between States with respect to law enforcement on the issue of business
and human rights, http://ap.ohchr.org/documents/dpage_e.aspx?si=A/HRC/35/33
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significant law reform and policy initiatives in the business and human rights field including as lead
legal consultant to the Accountability and Remedy Project of the Office of the UN High Commissioner
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respect to human rights, and in the development process of Mexico’s National Action Plan on Business
and Human Rights. He has also participated in expert consultations of international and regional
organizations on business and human rights, and has advised companies and Mexico’s NHRI on this
issue. A Member of the Editorial Board of the Business and Human Rights Journal, he is the editor of
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modern Justice appointed directly from the bar), Ian authored more than 170 opinions, including on
landmark cases involving issues of patent interpretation and validity, protection of trade-marks, media
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